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EXECUTIVE SUMMARY

The purpose of the present report is to provide a critical assessmititeowork of the
European Union Agency for Fundamental Rights (FRA) and to identify some shortfalls in the
overall EU system of promotion and protection of EU fundamental rights and values. The
work on the report has been guided by the premise that thevnindamental rights
dimension of the EU policies, ensuing from the legally binding nature of the EU Charter of
Fundamental Rights as incorporated in the Lisbon Treaty, makes it necessary for the European
Union to develop and consolidategenuine culturef fundamental rigpts at the level of both

EU institutions andEU Member States broadly and when applying and implementing the

Union Law

The importance of a EU fundamental rights culture has been widely acknowledged but it is
still in its nascent stageand risks to remain rudimentary, unless a proper institutional
architecture is installed to support its development and consolidation. Notwithstanding the
existing mechanisms and legal provisions in place, the whole system remains fragmented and
reactive. In its resolution of 15 December 201Mhet European Parliamerdallson the EU
institutions and Member States to increase coherence among their various bodies responsible
for monitoring and implementationf fundamental rights protection antb reinforce across

EU monitoring mechanism, as well as an early warning system, similar tdNténiversal
Periodic Rview. However, theEuropeanUnion still lacks a comprehensive internal human
rights structure to ensure crosastitutional coordination and to alloveach institution to
0dzAf R dzLl2y 20GKSNJ AyaildAdGdziazyaQ NBLR2NIA&A | yR
their autonomousprocesses of conductingompatibility checks and impact assessments of

legislative proposals and policies.

On its side, tB European Union Agency for Fundamental Rights (FRA), which has been in
existence since 2007 aséa¥ 2 Odza SR 20 aSNWIF A2y F+tyR | &aSaay
falls short of filling the gap of a mugleeded early warning mechanism argk ante

examinationof breaches or risk of breaches of EU fundamental rights. Most importantly, FRA

2



fails short of fulfilling two important criteria underlying the UN Paris Principles governing the
work of National Human Rights Institutions (NHRIS), i.e. a broad mandatéubsiedged
independence. Despite these deficiencies, the EU Agency for Fundamental Rights still can
carve an important role for itself in the overall EU fundamental rights architecture, if properly
resourced, mandated and politically supported. In thaspect, the objective of this report is

to raise critical questions at a period when the Agency is coming to the end of its first five
year Multiannual Framework (MAF) and starts planning for its secondydiae cycle of
existence. This should be seenaasritical juncture of the institutional learning process of the

EU Agency for Fundamental Rightss therefore anopportune time tol 88 S&aa GKS ! 3
position and role within the EU fundamental rights architecture as well as dlscadalue and

abilty to mobili® resources and expertise to fulfil its mandate within the context of the
prescribed broaebased participatory process of conwgtions within the EU and itslember

States.

Report drafted by Nadja Milanova

Brussels, 7 November 2011



CHAPTER |
EU AGENCY FOR FUNDAMENTAL RIGHTS: GENESIS AND OVERVIEW

Fundamental human rights policy in the EU: New architecture

The entry into force of the Lisbon Treaty has ushered in a new period for the human rights
dimension of the EU policies. Making the @aaof Fundamental Rights legally binding has
transformed the idea of basic values into concrete rights that necessitate proactive
promotion and protection. Another observable shift is also the move away from a purely
GY2NN-BEZRBOALF £ ¢ | VWLINRBRKAGHE2KdzYl | LILINR I OKZ 4K
KdzYly NAIKGa & LI NG 2F | o'NiEslshiSalld & pracésl (0 2
of institutional learning and clarification of the roles played by different institutions and
mechanismsas well as a process of developing and consolidating a genuine culture of
fundamental rights in both the EU institutions and the EU Member States broadly and when

applying and implementing the Union Law.

The new multlevel EU system of fundamental righprotection is derived from multiple
sources: the Charter of Fundamental Rights of the European Union; the rights guaranteed by
the European Convention for Human Rights (ECHR) and the ensuing legal obligation for the
9! Q& | 00SaaAa 2y Lish@ Treaty(Article 6£2) FE B Arficl® 59 of the ECHR;

and further, the rights guaranteed dylember States within their constitutional remit and

their interpretation according to the jurisprudence of the European Court for Human Rights
(ECtHR) and the Eapean Court of Justice (ECJ). The forthcoming EU accession to ECHR will
introduce a system of external judicial review, which makes it imperative for the EU to ensure
the full compliance of its measures and policies with fundamental rights as enshriniee in
ECHR and the Charter of Fundamental Rights to avert the risk of being sanctioned by the

European Court for Human Rights for violating them or failing to protect them.

! Olivier De SchutteiThe New Architecture of FundamentigiRs Policy in the EWniversité catholique de
Louvain



A process of developing a new fundamental rights culture at the level of EU MeStdness

and within EU institutions was set in motion with the adoption of the Charter in 2000.
Without prejudice to the principle of subsidiarity, as stipulated in Article 51, the incorporation
of the Charter into the EU primary law creates new resporisdsifor the EU institutions as

well as for EU Member States when implementing EU legislation at a national level. In its
Strategy for the effective implementation of the Charter of Fundamental Rights by the
European Unionissued in 2010, the European Qummsion has laid out a process of
developing and promoting a fundamental rights culture throughout the whole cycle of
adoption of legislative proposals and acts to ensure their compliance with the Charter at all
stages of the procedure, from the initialafting of a proposal within the Commission to the
impact analysis, and right up to the checks on the legality of the final¢tektS / 2 YYA &a A 2
fundamental rights "checklist" is as follows:

1. What fundamental rights are affected?

2. Are the rights in wgestion absolute rights (which may not be subject to
limitations, examples being human dignity and the ban on torture)?

3. What is the impact of the various policy options under consideration on
fundamental rights? Is the impact beneficial (promotion whdamental rights) or
negative (limitation of fundamental rights)?

4. Do the options have both a beneficial and a negative impact, depending on the
fundamental rights concerned (for example, a negative impact on freedom of
expression and beneficial one ontellectual property)?

5. Would any limitation of fundamental rights be formulated in a clear and
predictable manner?

6. Would any limitation of fundamental rights:

- Be necessary to achieve an objective of general interest or to protect the
rights and freedoms of others (which)?

- Be proportionate to the desired aim?
- Preserve the essence of the fundamental rights concerhed?

2 Commission Communicaton én{ ¢ NI} 4§ $3& F2NJ (6KS STFFSOGASS AYLI SYSyil
wAIKGa o0& (KS 9dz2NRBLISIY ! yA2yéX /ha 6uHnmnld ptoX FTAYIl®



The Commission Communication spells out a series of specific steps to be undertaken with a
view to monitoring and assesg compliance with the Charter and ECHR throughout the
legislative process such aster alia, preparatory consultations, impact assessments, and
targeted recitals. Inteinstitutional dialogue is envisaged when issues of compatibility arise.
The Inter-Institutional Agreement on Common Approach to Impact Assessmerr@jles
guidelines for this intemstitutional dialogue on the basis of the understanding that each
institution ¢ Commission, Council and Parliameate responsible for assessing tinepact of

their own proposals and modifications, while decisions on amendments should be taken at
the appropriate level, as for example in the case of the Council they should be brought to the
attention of ministers’ The European Parliament is expectedvigify the compatibility and
compliance of its legislative proposals with the Charter. Under Article 36 (2) of the Rules of

Procedure of the European Parliament:

GO BKSNBE (KS O2YYAUGGSS NBalLlRyaAiAotS FT2NJ GKS 2
Members are of the opinion that a proposal for a legislative act or parts of it do not comply

with rights enshrined in the Charter of Fundamental Rights of the European Union, the matter

shall, at their request, be referred to the committee responsiblethar interpretation of the

Charter. The opinion of that committee shall be annexed to the report of the committee
responsible for the subjeet | (i *S NE @

In 2001, the Commission also announced its intention to verify internally the compatibility of

its proposals with the Charter, while the specific methodology was spelled out in a
Communication adopted in 2005in addition, the system of Integrated Impact Assessment

was introduced in 2002 as a way to ensurea@xe examination of potential economic, social

YR SY@ANRYYSyllt |aLIS00a 2F 9/ Qa LINRPLRAIT A
designed to examine the effect of different policy options on fundamental rights, as

guaranteed by the Charter.

® Inter-Institutional Apprach to Impact Assessmenpolitically endorsed byCouncil and Commission in
November 2005 and by Parliament in July 2006.

* Rules of Procedure of the European Parliament, text published at
http://www.europarl.europa.eu/sides/getLastRules.do?language=EN&reference=TOC

®> Commission Communication, Compliance with the Charter of Fundamental Rights in Commission legislative
proposals: Methodology for systematic arigarous monitoring, COM (2005) 172 of 27.4.2005



http://www.europarl.europa.eu/sides/getLastRules.do?language=EN&reference=TOC

The impact assessment system aims at helping tlenr@ission to improve the quality and
transparency of its proposals and to identify balanced solutions consistent with Community [policy
objectives through:

w Acoherent analysis of potential impacts,

w Consideration ofvarious policy choices (e.g. to use alterative instruments to ‘control and
command' regulation or nointervention),

w Consultation of stakeholders, and
w Enhancedransparency (IA roadmaps and IA reports published on the Impact Assessment website).
w Executive summaries of impact assessments are trdated into all EU languages.

In order to strengthen quality control of impact assessment, the Commission created a new internal
quality control function in November 2006. Tihmpact Assessment Board (IAB) is an independent
body, working under the direct authority of the Commission President.

The boardmembers are highlevel officials from the Commission departments with the most direct
links to the three pillars of the integrated approach topatt assessment economic, social, and
environment.

The board'stask is to examine the draft impact assessments carried out by individual Commission
departments. The board gives opinions on the quality and advice on any further work that may be
required. This quality control will be initial task of the board. Later its tasks will be broadened to

advice on methodology and approach at the early stages of impact assessment preparation.

The IAB opinions arpublished on the Impact Assessment websitence the relevant legislativ

D

initiative has been adopted by the Commission.

. 2E MY 9dzNBLISIY /2YYA&daArz2yQa AVGOISIANI GSR | LILINRI OK (2

The system of impact assessnt and compatibility checks is becoming an increasingly
important policydevelopment tool. However, several inherent drawbacks prevent the system

from ensuring a better incorporation of fundamental rights into the EU legislative précess.

- The reactive ntre of impact assessment and compatibility chedkss aspect affects

POdZNB LIS Y / 2YYA&A&aA2Y Q& . ISpaitdIsassmbrtdzt | G A2y t N2PINF YYSS
http://ec.europa.eu/governance/better redation/impact _en.htm# ii_common
" Olivier de Schuttemp.cit.,pp. 1518
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the ability of the Commission to identify areas where legislative action might be
required in order to ensure protection of fundamental rights in contrast to the current
system, whichis limited to highlighting problematic aspects of proposals already
submitted. As a result, the process of mainstreaming fundamental rights in the EU

policies is adversely affected.

- Lack of clear guidance on potential risks of fundamental rights viokfidre impact
assessment and compatibility checks do not provide a elefgsence analysis and a
guidance to the EU Member States regarding potential risks of violations of

fundamental rights when adopting measures to implement instruments of EU law.

- Internal nature of impact assessment and compatibility chetksy are exclusive of
analysis of legislative proposals made by EU Member States and remain an internal
process at the level of individual Union institutions. While both the Union Institutions
andaSYOSNJ {dFGSa INB SELISOGSR (2 aiNBy3IilK!
for a systemic and rigorous monitoring of compliance with the European Convention
FYR GKS NAIKGA &aSG 2dzi Ay (GKS / KFENISNI 27
EU Stockhoh Programm@ the process of monitoring is fragmented and confined to
individual and autonomous decisianaking procedures within the EU system. Most
importantly, the internal nature of compatibility checks and impact assessments

deprive the system of thepportunity to benefit from external input and feedback.

It is important for the Union institutions to reinforce their compatibility checks and impact
assessments on fundamental rights in relation to legislative proposals and amendments
under examinationn the legislative process and to make the process more systematic. In the
case of the Parliament, this will be possible by applying rigorously the mechanisms foreseen
under Rule 36 of the Parliament's Rules of Procedure for verifying the compliance of its
legislative proposals with the fundamental rights enshrined in the Charter and by engaging

the Legal Service for opinions on legal issues in relation to fundamental rights issues in the

8 European Council Decisiohhe Stockholm ProgramngeAn Open and Secure Europe Serving and Protecting
Citizens2010/C 115/01, Article 2.1, text published at
http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:115:0001:0038:en:PDF



http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF

EU. In the case of the Council, its role in ensuring the effectiydementation of
Fdzy RI' YSy Gl NARIKGA Aa fFAR R2gy Ay (GKS [/ 2dzyC
Home Affairs Council meeting held in Brussels on 24 and 25 February 2011. At the end of
2009, the Council gave the former ad hoc Working Party fumdamental Rights and
Citizenship a permanent status and tasked it with all matters relating to fundamental rights,
citizens' rights and free movement of persons. This stan@iiogking Party on Fundamental

Rights, Citizens Rights and Free Movement of Persons (FREMP) started to work in its present

form in 2010. This bodghould have a broad mandate to include issues in relation to
fundamental rights in the EU and Member States and to provide a forum for the Council

exchange of views on internal human righmatters.

The farreaching impact of Impact Assessment on policy formation with regard to
fundamental rights protection will be however predicated upon the ability and readiness of

the Union to ensure enhanced transparency and consultation of multigalkebolders, as
LINBAONAROSR Ay GKS /2YYAaaAirzyQa 3JdzARStAySao
fundamental rights in the EU, the Parliament has suggested thatntipact assessments
accompanying Commission proposals should clearly indicate whaticbrgoposals comply

with the Charter, so that this consideration becomes an integral part of the legislative
LINP OS&da®d® CdzZNIKSNE (GKS tFENIAIFIYSYy(d NBazftdzirazy
to involve different stakeholders in broad constions in order to ensure coherence and
transparency in the Union's actions in conformity with Article 11(3) TEU, emphasizing in this
regard the importance of théundamental Rights Platform as a significant resource for

fulfilling this task’

° European Parliament resolution of 15 December 2010 on the situation of fundamegittd i the European
Union (2009)¢ effective implementation after the entry into force of the Treaty of Lisbon (2009/2161(INI)),
P7_TAPROV/(2010)0483



Monitoring of fundamental rights

The European Parliament has called the EU institutions and Member States to increase
coherence among their various bodies responsible for monitoring and implementation, with a
view to effective application of the establishedmprehensive framework, and to reinforce a
crossEU monitoring mechanism, as well as an early warning system, similar to the Universal

Periodic Review’

While there is a clear move away from thd hocnature of the Etlevel fundamental rights
protection, a truly functional EU fundamental rights architecture is still far from being
complete. It is obvious that the European Institutions act in parallel and independently of
each other in the field of fundamental rights monitoring and assessment with a wgew
ensuring the compliance of their own legislative proposals and acts with the Charter and
ECHR. The overall right to democratic scrutiny rests with the European Parliament. However,
the EuropeanUnion still lacks a comprehensive internal human rightscttre to ensure
crossAyalAlddziazylt O22NRAYFGAZ2Y |yR (2 +ft2¢ S
reports and institutional expertise acquired in the process of their autonomous compatibility
checks and impact assessments. The EuropearaPamt has underscored the importance of

a system that should seek to enhance transparency and access to documents between EU
institutions, in order to develop more effective interstitutional cooperation and
accountability on matters related to fundame rights™* In this regard, the role of the
specialized EU Agency for Fundamental Rights (FRA) (hereinafter referred to as FRA and
Agency interchangeably) warrants a close analysis. Prior to its establishment, hopes were high
GKFG Ccw! aKI Aalth ahsuseynaroringafifuBdamental rights in the EU and to
SyadzNB | dzyATASR &GN GS3e T 2ABivénktSshowlifespaB,Y 2 ( A 3
it might be too early to say whether FRA would be able to live up to this promise. From the

perspective of institutional learning, however, it is the opportune time to assess the FRA

% paragraph 7ipid.

" bid.

12 Olivier de Schutter and Philip Alston eddgnitoring Human Rights in thEuropean Union: The Contribution
of the Fundamental Rights Agengiart Publishing, 2005
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position and role within the EU fundamental rights architecture as well as its added value and
ability to mobilize resources and expertise to fulfil its mandate withia dontext of the
prescribed broaebased participatory process of consultations within the EU and the Member

States.

The genesis of the Fundamental Rights Agency (FRA): Inherent asymmetries

An asymmetry of institutional attentiorWith the adoption of he Charter of Fundamental

Rights and its constitutionalisation in the Treaty of the European Union it is beyond any doubt
OKFG KdzYlhy NARIKGA FNB G GKS O2NB 2F ! yvA2Yy O
Ly A 2 Y Q-aettihgahdNa@rdaking. Havever, it is worth noting that compared to the EU

human rights policies with relation to third countries, the issue of monitoring fundamental
NAIKGA SAGKAY GKS 9! FTyR 2F auNBlIYfAyAy3a 7
relatively a new issue thit Kl a LA O] SR dzLJ Y2YSylddzy 2yfeée Ay
Fundamental Rights Agency (FRA) is still in its first cycle of existence with the first Multi

Annual Framework (MAF) approaching the end of itsymar timeframe in 2012.

An asymmetry of glitical impetusit is noteworthy that the genesis of FRA cannot be traced

back to any elaborate or concerted political strategy. While the idea of an agency to
safeguard human rights was extensively debated in the academic circles in the second half of
the 1990s, it managed to gain traction only in the aftermath of th®dof £ SR & ! dza G NR |
in 2000 and the ensuing report of Wise Men Committ€ertité des Sagedjafted by Marthi

Artisaari, Jochen Frowein and Marcelino Oreja, who propasen aliathe establishment of

I aFdz £ 9! | 3Sy'Grhis proposal dae iy thendotSté&pa &f ancarlier report

by the Comité des Sages 1998 LJdzo f A & KSR  dzi/eadnb.byExaSipleii A Huim& &
wAIKGa t2fA0e T2 pbpiskdthexuersBnldbtheyfemit of e Blgopean
Monitoring Centre on Racism and Xenophobia (EUMC) with a view to creating a EU Human

Rights Agency. A repoprepared as the principal reference document for tBemité des

13 Report by Marthi Artisaari, Jochen Frowein, and Marcelino Oreja, adopted in Paris on 8 September 2000, text
accessible alittp://www2.ohchr.org/english/bodies/hrc/docs/ngos/HOS L pdf

11


http://www2.ohchr.org/english/bodies/hrc/docs/ngos/HOSI-1.pdf

Sagesargued in favour of establishing a mtoring centre for human rights within the

9dzNR LISIY ! yA2yd a{2dadSYFGAOE NBtAILOoftS FyR T2
understanding of the nature, extent and location of the problems that exist and for the
identification of possible dodzii A"¢yK&Sé g A4S YSyé NBO2YYSYyRIFGAz2
Human Rights Agency however did not initially elicit the support of the Council and the
Commission, given the multitude of reporting and information sources and in particular,
those of the Uniéd Nations, Council of Europe, and international NGOs. In a Communication

to the Council and the Parliament issued in 2001, the Commission expressed doubts about

the relevance of a new bodj> The Commission argued that:

GoX8 GKS 9 dzNRB LISdck/for soyrdes of adiicd &ridl infdrendtionf It can draw on reports
from the United Nations, the Council of Europe and a variety of international NGOs. Furthermore
there is no monopoly of wisdom when it comes to analyzing human rights and democratization
problems, or their implications for the European Union's relations with a country. The real challenge
for any institution is to use the information in a productive manner, and to have the political will to
take difficult decisions. An additional advisory bodwuld not overcome this challenge. The
Commission does not therefore intend to pursue this suggestion, nor the related one which has been
occasionally been made that the Commission should produce, or subcontract an organization to
produce, a worldvide owrview of the human rights situation by country, as is done by the US State
5SLI NI Syl o¢

Though the focus of this Communication was the promotion of human rights in third
countries, at the time of its issuance it was construed as an argument agains¢gadefor an
independent human rights agency for the EU and its Member States, given the fact that this
was the predominant debate in 2001. In this context, the decision taken by the Heads of State

and Government at the Brussels European Council on 13niene2003 to extend and

broaden the mandate of the European Union Monitoring Centre on Racism and Xenophobia
(EUMC) in order to establish a Human Rights Agency entrusted with the task of collecting and
FylFrteaAiay3a REGE (2 KSt L My TRBIFI NRK Sa d 2/2012 yR&AA (

! Philip Alston and J. H. H. Weil&n 'Ever Closer Union' in Need of a Human Rights Policy: The European Union

and Human Rightsathttp://centers.law.nyu.edu/jeanmonnet/papers/99/990101.html#fnl

'* Commission Communicatiof,K S 9 dzNR LISy ! yAzyQa w2f$S Ay tNRY2(GAyYy3 |
Third Countries;OM(2001) 258nal of 8 May 2001

% 1bid., pp. 19-20
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adzNILINB § S§ OKdziGSNI FyR ' fadt2y KIF@S +fta2 20aSN
SEAAGAY3T 9'al/ =z g1 & SPdhus gederalfyspeaking/ the2ctediidn2otiza 2
FRA carries the overtones of a surpriad,hoc decision rather than being the end result of a

period of conceptualisation and political impetus. Some observers have defined it as a
GNBANBGGFrofS ASySaraés gKAES 20KSNBR KIF @S A
G261 NRa Cwl!d examiple @fl howaBRU2 agencies develop in the grey area of
AYIiSNB2OSNYYSYy®HItf K2NBRS GN}RAYy3IEOD

The creation of the EU Agency for Fundamental Rights (FRA)

The EU Fundamental Rights Agency is established on the basis of a Council Regulation
168/2007 of 15F@ NHzl NB HnnT 6AGK (GKS 202S00A@PS 4d2 LI
offices and agencies of the Community and its Member States when implementing
Community law with assistance and expertise relating to fundamental rights in order to
support themwhen they take measures or formulate courses of action within their respective
ALIKSNBaE 2F O2YLISGSYyOS G2 TFdZ te NBaLISOOl FdzyR
side, Article 4 (1) of the Regulation delineates the concrete tasks entrusteRAarfulfilling

its mandate as follows:

(@) collect, record, analyse and disseminate relevant, objective, reliable and comparable
information and data, including results from research and monitoring communicated to it by
Member States, Union institutiorss well as bodies, offices and agencies of the Community and
the Union, research centres, national bodies, fgmvernmental organisations, third countries
and international organisations and in particular by the competent bodies of the Council of
Europe;

(b) develop methods and standards to improve the comparability, objectivity and reliability of
data at European level, in cooperation with the Commission and the Member States;

(c) carry out, cooperate with or encourage scientific research and surveyanatory studies
and feasibility studies, including, where appropriate and compatible with its priorities and its
annual work programme, at the request of the European Parliament, the Council or the

" De Schutter and Alstoop.cit.,pp. 2

*® Ibid.

!9 Gabriel Nikolaij Toggenburghe EU Fundamental Rights Agency: Satellite or Guiding SWi?,Comments,
Stiftung Wissenschraft und Politik, March 2007
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Commission;

(d) formulate and publish conclusions angdinions on specific thematic topics, for the Union
institutions and the Member States when implementing Community law, either on its own
initiative or at the request of the European Parliament, the Council or the Commission;

(e) publish an annual reporbn fundamental rights issues covered by the areas of the
Agency's activity, also highlighting examples of good practice;

(f) publish thematic reports based on its analysis, research and surveys;
(9) publish an annual report on its activities; and

(h) develop a communication strategy and promote dialogue with civil society, in order to raise
public awareness of fundamental rights and actively disseminate information about its work.

In summary, the mandate of FRA is confined to three core functioast collection and
analysis, preparation of opinions for EU institutions and Member States, and development of
a communication strategy and dialogue with civil society. The territorial and substantive
scope of FRA is strictly limited to: Aiticle 2 withn the competences of the Community law

as laid down in the Treaty establishing the European Community; b) fundamental rights as
defined in Article 6(2) of the Treaty on European Union; and c) fundamental rights issues in
the European Union and in its Memb8tates when implementing Community 1&WThis in
essence represents the least common denominator for the FRA mandate, crafted after
eschewing several contentious aspects that were debated and could not garner enough
political support. In 2004, the Commien issued a Communication as a basis for public
consultatiorf* and in 2005 submitted a Proposal for a Council regulation on the establishment
2F (0KS whiahSnll@lay>a major role in enhancing the coherence and consistency of
the EU human rights oA & B ¢he process of its Impact Assessment, the Commission has
identified several gaps concerning the respect of fundamental rights in the Union: 1) a general
lack of information on the situation of fundamental rights at the EU level; 2) the available

information is fragmented and is derived from a multitude of sources, while information

% Article 3of Council Regulation (EC) No. 168/2007 of 15 February 2007 establishing a European Union Agency
for Fundamental Rights

L Commission Communicatiofihe Fundamental Rights Agency: Public Consultation DocuB@ht,(2004) 693

final of 25.10.2004

2 commissia Proposal for a Council regulation establishing a European Union Agency for Fundamental Rights,
COM (2005) 280 final of 30.06.2005
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coming from some international organizations may be a product ofreplirting by states;
and 3) Member States often have different interpretation of fundamental tsghnd

therefore, different methods of collecting information.

As admitted at the time, the establishment of the Agency has raised several delicate
guestions related to its legal basis, the delineation of the scope of its activities, concrete tasks
and the relations it might develop with the Council of Europe and other international
organizations. Four areas have been identified as representing a significant change from the
initial proposal by the Commission to the adoption of the final mandate, as eddifi the

Founding Regulatiof?.

¢KS 1'3SyoeqQa loAftAalGe (2 O2YYSyid 2y LINRLRAaLl 2
legislative process at the EU levérticle 4(2) of the Commission proposal has not foreseen a

role for the Agency with regard tougstions of legality of proposals submitted from the
Commissiorunder Article 250 of the Treaty, positions taken by the institutions in the course

of legislative procedures or the legality of acts within the meaning of Article 230 of the Treaty.

In contras, the Founding Regulation allows for a limited role of the Agency in commenting on
concrete legislative developments at the EU level. Article 4(2) of the Regulations stipulates
0KFG §KScorclas®nysOapiigns and reports may concern proposals fthen
Commission under Article 250 of the Treaty or positions taken by the institutions in the
course of legislative procedures, provided that the respective institution has submitted a

specific request.

Third-pillar competence” The Commission proposeal Council decision to empower the
Agency to pursue its activities also in the area of police and judicial cooperation in criminal
YIEGGSNED® ¢KS /2YYAaaArzyQa | NEedeyalybinding hafureo | & S'¥

of the Charter of Fundamental Righand the suppression of the salled "pillars" make a

2 Gabriel N. Toggenburg, KS NRf S 2F GKS 9! CdzyRFYSyidlf wAidakdGa ! 38y
A Y LINE @A ysRumardeiyiislpi8fanrece? European Law Review, Issue 3, 2008

24 EU Third Pillar competences relate to Police and Judicial Cooperation in Criminal Matters (PJCC) and is

subject to the principles of intergovernmental cooperation.
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stronger case for the addition of these areas to the activities of the Agency; the strong
opinion expressed by external stakeholders in the process of public consultations on the
a02L)S 27F (a&tidtiest ahd yidstéimpartantly, the fact that in this thematic area
there are some cases that can raise delicate fundamental rights issues. The Commission was

of the opinion that

GooBe LISNF2NNYAYy3I Ada | OGA DA (drthal mattgrs anKpdlicd NB | &
cooperation, the Agency will contribute to the Union's goal of ensuring that the measures it
FR2LIJGAXY Fa 6Stf a GKSANI AYLIX SYSyidldA2ys 02Yl

The Council adopted the first, and curreMulti-Annual Framework without including the
thematic areas of judicial cooperation in criminal matters and police cooperation, leaving the
possibility of reSE YAYAY 3 GKS 1 3Syde ga RFsweder, sudhT 2 NB
extension of competences to ¢hthird pillar of the EU Treaty, which is administered on an
intergovernmental level, did not find consensus in the Council and was therefore rejected.
The Council decided not to adopt the instrument that would have allowed the Agency to
pursue its activies in the areas falling under Title VI of the EU Trdatg separate move,
however, the Council issued a Declaratmnthe consultation of the Agency within the areas

of police and judicial cooperation in criminal matters and admitted that institutons and

Member States, when implementing Community law,

GYF&Z GAUGKAY GKS FTNIYS@g2N] 2F GKS fS3IAaftl GAc
powers, each benefit, as appropriate and on a voluntary basis, from such expertise also within
theareasoltJ2 f AOS | yR 2dzRAOALI f OF2LISNI GA2y Ay ONRY,;

% European Commission, Rrasal for a Council decision amendiamending Decision (2008/203/EC) of 28
February 2008 implementing Regulation (EC) No 168/2007 as regards the adoption ofankudti Framework

for the European Union Agency for Fundamental Rights for-2002

% Council Decision 208/203/EC of 28 February 2008

2" Council of the European Union, Addendum to Draft Minug%81st meeting of the Council of the European
Union (Justice and Home Affairs), held in Brussels on 15 February 2007, 6396/07 ADD 1, 27 Febrymiyn®007,
4
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Though this Declaration allows for sharing of expertise, it doesatinbute competencego

the Agency on the basis of Title VI of the Treaty on European Union and some countries have
submitted a satement to this effec? The third pillar falls within the scope of
AYUSNB2OSNYYSyidlf O02YLISGSyoOoSasz ¢gKSNBlIFa GKS
Community law and Article 6 TEU deals with general principles of Community law, of which
the third pillar is no part. In 2008, the French Council Presidency invoked the Council
Declaration and entrusted the Agency to provide an opinion on the compliance with the
fundamental rights provisions of a draft decision on the use of Passenger Name Records for

law enforcement purposes.

Competences with regard to Member States under Article 7 of TES highlighted
beforehand, the adoption of the EU Charter for Fundamental Rights represents a significant
shift in the understanding of the role of fundamental rightstiie European Union. Article

6(1) of the Treaty of Amsterdam (1999) spelled out the values upon which the European
Union was founded, namelythe principles of liberty, democracy, respect for human rights
and fundamental freedoms, and the rule of lawinpiples which are common to the Member
Stateg. The second major development to enhance the protection of human rights and
fundamental freedoms within the European Union is the introduction of a mechanism
provided for by Article 7 of the Treaty of Amstard, and then integrated into the Treaty of

the European Union, which makes it possible for the EU to adopt sanctions against a Member
State in breach of prescribed values and norms. The Treaty of Nice (2003) reinforced the role
of the European Union in sduarding the protection of human rights and fundamental
freedoms in its Member States by introducing a prevention mechanism in addition to the
penalty mechanism. As a result, two mechanismsv coexist independently of each other,
whereby the activationfdhe first is not required for the second. The prevention mechanism
applies to cases where theraiglear threat of a serious breachArticle 7(1) TEU), while

the second is relevant to cases where thesesexious and persistent breach of the common
values(Article 7(2) TEU).

2 bid.
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Article 7°
(ex Article 7 TEU)
1. On a reasoned proposal by one third of the Member States, by the European Parliamen
the European Commission, the Council, acting by a majority of four fifths of its members
obtaining the consent of the European Parliament, may determine that there is a clear risk of a g
breach by a Member State of the values referred to in Article 2. Before making such a determi
the Council shall hear the Member State in question ang address recommendations to it, acting
accordance with the same procedure.

The Council shall regularly verify that the grounds on which such a determination was made c(
to apply.

2.  The European Council, acting by unanimity on a proposal byhimteof the Member States o
by the Commission and after obtaining the consent of the European Parliament, may determi
existence of a serious and persistent breach by a Member State of the values referred to in At
after inviting the MembeiState in question to submit its observations.

3.  Where a determination under paragraph 2 has been made, the Council, acting by a qu
majority, may decide to suspend certain of the rights deriving from the application of the Treat
the Member Sate in question, including the voting rights of the representative of the governme
that Member State in the Council. In doing so, the Council shall take into account the pg
consequences of such a suspension on the rights and obligations oahatut legal persons.

The obligations of the Member State in question under this Treaty shall in any case continug
binding on that State.

4.  The Council, acting by a qualified majority, may decide subsequently to vary or revoke meg
taken undemaragraph 3 in response to changes in the situation, which led to their being impose
5. The voting arrangements applying to the European Parliament, the European Council g
Council for the purposes of this Article are laid down in Article 35&efTreaty on the Functioning ¢

the European Union.
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Therefore, Article 6 and Article 7 TEU spell out unambiguously a distinct and clearly defined

role of the European Union with respect to the performance of its Member States in the area

of fundamental mghts protection and related policies. Under Article 7 TEU, two separate

mechanisms coexist to this end, whose respective activation would depend on the

# Consolidated Version of the Treaty of the European Unifficial Journal of the European Unid3, 115/20,
9.5.2008
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seriousness and gravity of the breaclrticle 7 is also quite precise when delineating the
respectiveroles of the European Parliament, the Member States through the Council and the

Commission in activating the two mechanisms.

Prevention mechanism: Determination of a clear risk of a serious breabha Member State

of the EU values

A proposal to invokehe procedure can be effected by one third of the Member States, the
European Parliament or the Commission. Actingalayajority of four fifths of its members

and with the consent of the European Parliament, the Council can act upon the proposal by
taking the following steps: a) hear the Member State in question; b) address
recommendations to it; and finally c) determine that there is a clear risk of a serious breach of

the EU values by the respective Member State.

Sanctioning mechanism: Determination of he existence of a serious and persistent breach

by a Member State of the EU values

The procedure can be initiated by a proposal coming from one third of the Member States or
by the Commission. Based on this proposal and after obtaining the consent Butibpean
Parliament, the Council can act by unanimity to determine the existence of a serious and
persistent breach by a Member State of the EU values, after inviting the respective Member
State to submit its observations. The determination allows the Cibwo suspend certain of

the rights deriving from the application of the Treaties to the Member State in question,
including the voting rights of the representative of the government of that Member State in
the Council. The Council can take such decibia qualified majorityDecisions to vary or
revoke the sanctioning measures also require qualified majority, provided that there are

changes in the situation.
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In October 2003, the European Commission adopted a communication with a view to
clarifying thescope of application of Article 7 TBUThere are some crucial points that

highlight the significance of Article 7 in ensuring the respect for EU values.

Whe scope of Article 7 is not confined to areas covered by Union law. This means that the
Union codd act not only in the event of a breach of common values in this limited field but

also in the event of a breach in an area where the Member States act autonomously.

The fact that Article 7 of the Union Treaty is horizontal and general in scope is quite
understandable in the case of an article that seeks to secure respect for the conditions of
Union membership. There would be something paradoxical about confining the Union's
possibilities of action to the areas covered by Union law and asking it to igesieus
breaches in areas of national jurisdiction. If a Member State breaches the fundamental values
in a manner sufficiently serious to be caught by Article 7, this is likely to undermine the very
foundations of the Union and the trust between its memgewhatever the field in which the

breach occurs.

Article 7 thus gives the Union a power of action that is very different from its power to ensure
that Member States respect fundamental rights when implementing Union law. The courts
have always held thaMember States are obliged to respect fundamental rights as general
principles of Community law. However, this obligation operates only in national situations
where Community law applies.Unlike the mechanisms of Article 7 of the Union Treaty,
compliance with this obligation is enforced by the Court of Justice, for example in
infringement proceedings (Articles 226 and 227 of the EC Treaty) or in preliminary rulings
6! NIAOES wHon *F GKS 9/ ¢NBI ey de

In view of the legal and political framework set out irtidde 7 TEU and the procedures in
place that envisage ways to deal with varying levels of breaches by Member States of EU

values and fundamental rights, it is obvious that the systematic and effective monitoring of

30 Communication of the Commission to the Council and the European Parliament on Article 7 of the Treaty
on the European Wion: Respect for and promotion of values on which the Union is basedOM(2003) 606
final of 15.10.2003

31 |bid.,paragraph 1.1.
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the fundamental rights situation in Meneb States and the EU competence in this respect
constitute a crucial part of the overall system, especially in its prevention part. Hence stems
the question as to what are the modalities and practices in place to ensure the permanent
monitoring of the sitation of fundamental rights in the EU Member States. The European
Parliament, through its Committee on Civil Liberties, Justice and Home Affairs (LIBE) has a
leading role in this matter through the practice of adopting annual reports on the situation of
fundamental rights in the European Union. Moreover, Article 7 TEU confers upon the
European Parliament a significant role in both the prevention mechanism and the sanctioning
mechanism, i.e. a) an authority to initiate the preventive measure in cases eaark of a
serious breach and b) the approving authority as regards the mechanism to determine the
existence of a serious and persistent breach. In the operative paragraph 6 of its legislative
proposal on the Commission Communication on the Article ThefTreaty on European

Union, the European Parliament:

OX86 9YLKIarasSa GKIFIG GKS ¢NBFGex oe adALdz I dA
decision by the Council, and by granting Parliament the right to call for a procedure to be
openedini KS S@Syid 2F I Of SININR&A]l 2F | aSNAR2dza o
as an advocate for European citizens; takes the view that, when performing that special role,
Parliament must exercise its powers in defending common principles, vatdefiadamental

rights in a norpartisan, prudent, responsible and fair manriér.

In 2004, the European Parliament used its right to initiate the prevention mechanism under
Article 7(1) TEU and adopted a resolutmmthe risks of violation, in the EU and specially

in ltaly, of freedom of expression and information (Articlel1(2) of the Charter of
Fundamental Rights)3® The EP resolution was based on a motion for a resolution by

Sylviane H. Ainardi and 37 other Members of the European Parliament who, pursuant

% European Parliament legislative proposal on the Commission Communication on Article 7 of the Treaty of
European Union: Respefor and promotion of the values in which the Union is base®M (203) 606 C5
0594/20032003/2249(INI) adopted on 20 April 2004; text retrieved on 22 September 2011 at

http://eur -lex.europa.eu/JOHtmMI.do?uri=0J:C:2004:104E:SOM:EN:HTML

33 European Parliament resolution on the risks of violation, in the EU and especially in ltaly, of freedom of
expression and information (Articlel1(2) of the Charter of Fundamental Rights)2003/2237(INI)) ,
P5_TA(2004)0373
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Rule 48 of the Rules of Procedure (i.e. ownitiative reports), found that there were
adequate grounds for initiating the procedure referred to in Article 7(1) of the EU Treaty
and proposed to the Council to take steps to assess whether there was skrof breach of

the fundamental rights of freedom of expression and of information set out in Article 10

of the ECHR and in Article 11 of the Charter of Fundamental Rights of the European Union
(on pluralism of information).34 It is important to note that the EP resolution draws its
conclusions, on one side, upon th@gudgments of the Court of Justice of the European
Communities and the European Court of Human Rights, recommendations and
resolutions of the Council of Europe in this field and the Commission @onunication on

the future of European regulatory audiovisual policy and on the other, the report of the
European Union Network of Independent Experts on Fundamental Rights (2003) and
reports by several European civil society organizations. The role of theU Network of
Independent Experts on Fundamental Rights in this period was of crucial importance due

to its mandate tomonitor the situation of fundamental rights in both the Member States and
in the Union, on the basis of the Charter of Fundamental RightReport was prepared on
each Member State, by a Member of the Network, under his/her own responsibility. The
activities of the institutions of the European Union were evaluated in a separate report,
prepared for the Network by the coordinator. On thesim of these twentsix reports, the
members of the Network would prepare a Synthesis Report, which sought to identify the
main areas of concern and to make certain recommendations. The conclusions and
recommendations were submitted to the institutions thie Union, though the content of the

report was not binding on the institutions.

The EU Network of Independent Experts on Fundamental Rights was created by the European
Commission upon the request of the European Parliament to enable it to conduct its
monitoring functions. The network was set up in 2002 and comprised 25 independent experts
(one per each Member State at the time) that had the mandate to provide the Parliament and

the other EU institutions with an assessment of the implementation of thagitghd down in

34 Motion for a resolution on the risk of a serious breach of the fundamental rights of freedom of expression
and of information in Italy, B5-0363/2003
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the Charter in each Member State. In the Communication of 15 October 2003, the European

Commission expounded a clear vision of the role of the network of independent experts.

The information should make it possible to detect fundamentghts anomalies or situations
where there might be breaches or the risk of breaches of these rights falling within Article 7 of

the Union Treaty.

Through its analyses the network can also help in finding solutions to remedy confirmed

anomalies or to preant potential breaches.

Monitoring also has an essential preventive role in that it can provide ideas for achieving the
area of freedom, security and justice or alerting the institutions to divergent trends in standards
of protection between Member Statewhich could imperil the mutual trust on which Union

policies are founded®

In the words of the former member of the Network of Independent Experts, Olivier De
Schutter, the early 2000s saw the establishment of a fundamental rights culture within the EU
yalAdGdziaAz2yas foSAG atzegfed IS KIFIa LRaAdSR
by the European Parliament and by the Network of Independent Experts on fundamental
rights, although the two acted as a relatively disharmonious tandem, gatretb the idea

that the EU might progressively develop a monitoring role, in order to identify at an early
stage whether certain member States might be adopting a conduct which would threaten the
mutual trust on which the area of freedom, security an@ jiA OS> ¢4 &8 The 085
Network defined its role mainly as contributing to tlieentification of situations, where there

was an emerging clear risk of a serious breach of fundamental rights by a MemberCBtate.

the basis of its examination, the ElétWork of Independent Experts on Fundamental Rights
essentially had the right to express its concern with respect to situations which create a clear
risk of serious breaches of fundamental rights in the meaning of Article 7(1) TEU, including

where such siations would not constitute, strictly speaking, a violation of the Charter of

35 |bid., paragraph 2.1.
36 QOlivier De Schutterpp.cit.,pp. 8
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Fundamental Rights, even if the risk were to materiali2&/ith regard to the other two tasks
entrusted upon the Network, i.e. to encourage, by the comparison of experiencesiamu
learning between the Member States in the field of fundamental rights and that of advising
the institutions of the Union on proposals which could have an impact on the rights listed in
the Charter of Fundamental Rights, the Network foresaw close catipa with an EU
Human Rights Agency, which was under consideration at that time, expecting to be one of its

important tools>®

The Network of Independent Experts was disbanded in 2006, a year before the establishment

of the EU Agency for Fundamental RgghThe 2005 Commission proposal has explicitly
stipulated a role for the Agency in the framework of the sanctioning procedure with regard to
Member States as spelled out in Article 7 FEU.KS / 2YYA &4A 2y Q&8 LINR LR A
Agency could:

& Y I {sSechkidal expertise available to the Council, where the Council, pursuant to Article
7(1) of the Treaty on European Union, calls on independent persons to submit a report on the
situation in a Member State or where it receives a proposal pursuant t@lérfi(2), and
where the Council, acting in accordance with the procedure set out in these respective
paragraphs of Article 7 of the Treaty on European Union, has requested such technical
SELISNIAES TNRY G(GKS ! 38Syde¢ o

Extending competences to Article 7 TEhuld be interpreted as entrusting the Agency with

the task of permanent monitoring of the fundamental rights performance of Member States
outside the scope of EU law, since this article is not limited entirely to the EU law. This
reference was therefore®f SGSR FTNRBY (KS FAYyIlIf wS3dA FGA2y >
activities to Article 6 TEU.

37 EU Nework of Independent ExpertsReport on Fundamental Rights Situation in the European Union
(2003), January 2004, accessed on 26 September 2011, at

http://www.biblio teca.porto.ucp.pt/docbweb/multimedia/associa/pdf/rappd.pdf
38 lbid., pp. 9
% Article 7 of TEU provides for a procedure of political sanctions, which was introduced in 1997 by the

Amsterdam Treaty
“O Article 4 (e) of Commission Proposa, cit.
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In a separate move, howevethe Council made a Declaration on the proceedings under

Article 7 of the Treaty on European Union to the effect that:

"The Coucil considers that neither the Treaties nor the Regulation establishing the European
Union Agency for Fundamental Rights precludes the possibility for the Council to seek the
assistance of the future European Union Agency for Fundamental Rights wheingead
obtain from independent persons a report on the situation in a Member State within the

meaning of Article 7 TEU when the Council decides that the conditions of Article 7 TEU are

met."4l

Albeit the broadbased recognition of the importance of condmg a systematic and
structured monitoring by an independent body of the fundamental rights situation in EU
Member States in ordeto detect fundamental rights anomalies or situations where there
might be breaches or the risk of breaches of these rigktpravided for within Article 7 of

the Union Treaty, the current system essentially lacks such mechanism. Some leeway is being
provided by the separate Council Declaration cited above, which opens the space for a
/| 2dzy OAf Qa NBIjdzSad rFdeckingdavdbt@id from indepeddént peéhia o K S
report on the situation in a Member State within the meaning of Article 7 TEU. This provision
however renders the Agency highly dependent on a decision by the Council, and respectively
by the EU Member Stateso seek independent advice, thus compromising the notion of
independence embodied in the spirit and letter of the Paris Principles as the overriding
framework for the mission of FRA. Therefore, on this point of critical importance, there is an
observableregression as regards the mandate and the scope of action of the EU Fundamental
Rights Agency when compared to the mandate and work of the EU Network of Independent

Experts that was in place for a period of four years from 2002 until 2006.

*1 Councilof the European Union, Addendum to Draft Minut@gg81st meeting of the Council of the European
Union (Justice and Home Affairs), held in Brussels on 15 February 2007, 6396/07 ADD 1, 27 February 2007, point
1
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Competences Wi regard to third countriesIn the process of public discussions, there was
some support for extending the competences of the Agency to third countries. Article 28 of
the Regulation however provides only for some limited participation and role with deigar
candidate countries and countries with which a Stabilization and Association Agreement has

been concluded.

Observers have posited that the first two of the four aspects discussed above can be
O2yaARSNERR @i R2&S ¢ KS 02y RA (i kténgeks fof the yAgency oY A (0 S
O2YYSyid 2y LINRLRalfa & LING 2F GKS fS3IAraf
scepticism about a stronger role for the Agency in this area, while the lack ofpilad
competences is a result of the opposition by some Mem§$&tes towards extending the

1 3Syo0eQa FYoAd (2 GKAA R2YFAYy® 2A0K NBIIFNR I
Article 7 TEU and vis@A & G KANR O2dzy i NASazZ GGKSasS | NB
external influence which the Council of BB LIS 61 a4 | 06tS (G2 SESNDAAS
3 Sy $*3Thei éxatusion of the Agency from these two areas helped resolve the debate on

the parallel competences and duplication between the Council of Europe and the Agency. The
2008 Agreement on cooperatiobetween the Agency and the Council of Europe clearly

delineates the areas of competence for the two organizations, whereby:

XOUiKBS 1'3Sy0e Aa (2 NBTFTFSNI Ay OFNNEBAYy3I 2dzi A G2
Article 6(2) of the Treaty on Euregn Union, including the rights and freedoms guaranteed by

the European Convention for the Protection of Human Rights and Fundamental Freedoms of 4
November 1950,

whereas the Council of Europe has acquired extensive experience and expertise in
intergovernnental cooperation and assistance activities in the field of human rights, having also
established several human rights monitoring and control mechanisms, as well as the Council of
9dzNR LIS / 2YYAA3aA2Y8NI F2NJ I dzYly wAIKGAE D

*2Toggeburgop.cit.,pp. 388

% Agreement betwen the European Community and the Council of Europe on cooperation between the
European Union Agency for Fundamental Rights and the Council of E@fiméal Journal of the European
Union 1.186/7 of 15.07.2008
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CHAPTER I
EU AGENCY FOR FUNDAMENTAL RIGHTS: INSTITUTIONAL MODEL

The specific nature of the EU Fundamental Rights Agency warrants analysis from two distinct
perspectives: 1) as a EU specialized agency and 2) as an institution for protection and
promotion of human rights conforming to ¢hUN Paris Principles, analogous to the existing
Gy FGA2Y It KdzYly NRAIKGa AyadAddziazyaé o

FRA as a specialized EU Agency

In the EU administrative landscape which consists of executive and regulatory specialized
agencies, FRA falls into the category ofutatpry agencies, which are established in response

to the need to cope with new tasks of legal, technical and/or scientific n&fuRegulatory
agencies are further categorized into policy agencies, Common Security and Defence Policy
agencies, and agenaeelated to police and judicial cooperation in criminal matters. In the

EU administrative parlance, FRA is therefore classified asgalatory policy agency

established on the basis of Article 308 of the EC Treaty, which stipulates:

If action by the Community should prove necessary to attain, in the course of the operation of
the common market, one of the objectives of the Community, and this Treaty has not
provided the necessary powers, the Council shall, acting unanimously on a proposal from the

Commision and after consulting the European Parliament, take the appropriate meaSures.

Thus Article 308 of the EC Treaty forms the legal basis of the Agency, which endows it with a
legal personality, while the Council Regulation is an act of secondarytiegista outline its

specific tasks.

* Full list of categories of EU specializegbncies is published http://europa.eu/agencies/index_en.htm
*5 Consolidated Version of the Treaty establishing the European Commun906L321 E/179.
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With regard to its mandate, FRA is to be classified as an information agency with some
advisory functions. Information agencies differ from other types of EU specialized agencies, as
their main task is related to farmation and communication as well as network management.

In the process of its Impact Assessment with a view to proposing an institutional model for
GKS ySg 13Syo0es GKS [/ 2YYAaarzy & stduRigsR FA O
option, which wouldhave failed to give the due importance to the Charter. Two of the
options included onl 6 & SN (i A 2 yT 2FQldyaCRiRA 22y03aYS Sl G A R y G 6 S S K
FdaaAadl yoO Sdlect Ndboinatibn oin Fundamental rights in a limited number of
thematic aeas having strongest links to EU policies aod®S Yy SNI f 2 0 aéSvNdal G A 2 y
broader ambit of thematic areas. The Commission made a frank assessment to the effect that
these two options would address the problems in the current situation only tonded

extent. In the first one, the impact on improving data quality would be marginal. The second
would be inefficient and face the risk of spreading resources too thinly. It would duplicate the
work of other international, European and national orgatiizns. The opinions expressed in

the public consultation were divided on the effectiveness of these options. It was felt that the
focus on racism and xenophobia could be diluted in the second €asefinal option, defined

by the Commission athe ¢ 6 ARSBIZ aaA0f S 20aSNBI GA dgfiont yR |
would empower the Agency to observe fundamental rights both within and outside the Union
policy framework, also for the purposes of Article 7 TEU. This was considered to be the most
effective option asa means of achieving policy objectives and simultaneously, the most
politically unrealistic one for several reasons: the legal limits of Community powers, the
debate of duplication of work with other international organizations, the negative
repercussion®f a broad remit, not least risking diluting focus on racism and xenophobia, and

the expected heavy financial commitment. Finally, it had transpired that such a mandate

could cause friction between the EU and the Member States and international organgatio

In line with these considerations, the Commission propotws creation of Fundamental
Rights Agency as a dfocused observation and assessment agency on Union poficiiae

idea being to entrust it with the task of collecting data in the contektobserving and
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assessing fundamental rights issues within the Union, while at the same time preventing
duplication of the work done by the Council of Europe and confining the remit only to the EU

and not the Member Statedn a sobering assessment the Corssion pointed out that thiss

Gry STFFSOGAGS 2LWA2y +Fa | YSkhya 2F | OKASQOA
FAYLFLYOALE Ozaid FyR KFa +  0O2ya®Ramekhs opfion,RS I NS
GKS 1'3Syo0eQa Yl yRI eSing@addaialzing data anLiidgamental rightd f f
with reference to, in principle, all rights listed in the Charter, but the thematic areas within

GKS a02LIS 2F ! yAz2y g g2dd R LISNA2RAOIff& 0S8

It has to be noted that agenaeare generally provided with a limited mandate with defined
tasks that are technical, scientific and managerial in nature. The limited mandate of EU
agencies reflects a general tendency of restricting the delegation of power, though there is
considerableasymmetry in the decisiemaking power attributed to different agencies. The
majority of agencies play only a supportive role in the overall EU institutional architecture as
well as towards Member States and therefore lack real power. Very few of thentakan
decisions that are legally binding towards third parties or have quasi deersaing power.

The delegation of power to agencies is broadly guided by the 1958 ruling of the European
Court of Justice on the Meroni case, which has stipulated the nereabiservance of strict set

of conditions, when establishing specialized agencies and bodies under European Community
law. In 2008, the Commission unambiguously reaffirmed the thrust of the ECJ ruling by stating

in its report onEuropean AgenciesThe WayForward *’

There are clear and strict limits to the autonomous power of regulatory agencies in the current
Community legal order. Agencies cannot be given the power to adopt general regulatory
measures. They are limited to taking individual decisionspecific areas where a defined

technical expertise is required, under clearly and precisely defined conditions and without
genuine discretionary power. In addition, the agencies cannot be entrusted with powers, which

may affect the responsibilities, whithe Treaty has explicitly conferred on the Commission.

*6 Commission Proposal 200.cit.
*" CaM (2008) 135 final
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In line with this reasoning FRA has legislative or regulatory power as well as no quasi
judicial competenceThe option of a EU Agency responsible for individual human rights

violations or for enattnent of legally binding decisions was never considered.

FRA and the Paris Principles

In parallel to its place among the multitude of EU specialized agencies, FRA has a very unique
status given the idiosyncrasies of its thematic and substantive fd@yg$orce of its mission

and goals, it is therefore closer to the UN standardized model of national human rights
institutions (NHRIs), which are defined in the General Assembly Resolution 48/134 of 20
December 1993. Along the broad spectrum of human righititutions that exist at a
national level, FRA was created along the informational model with a mandate in data
collection and analysis and as such represents a mixture of the committee model (e.g. as in
Great Britain and Ireland) and the institute modelg. as in Denmark and Germany). While it

is true that other models, such as the advisory commissions and Ombudsman institutions,
with a stronger decisiomaking and executive mandate represent a more powerful version of
Ly Ay adaidziA 2 ywelidesiGred/bbdy Mitz@ T1éa2 datmthaiihg, information
providing, mainstreaming, advisory, and netwadordinating role can, if sufficiently
resourced and politically supported, play a powerful role in governing by information, advice,
persuasion, ¥ R f SI®™Ny Ay 3¢ @

¢KS nykmon wSazfdziaAzy 2F (GKS 'b DSYSNIf
developing, in accordance with national legislatieffective national institutions for the
promotion and protection of human rights and of ensuring the pisralof their membership
'y R GKSANI ANY HI®LABoHRAS pfidziplésdrelating to the status of national

institutions (known as the Paris Principles) provide a solid guidance for the work of human

“8 Grainne de Burca, New Modes of Governance and the Protection of Human Rights, in de Schutter and Alston,
op.cit.,pp. 36

*9 UN General Assembly Resolutiddational Institutions for Promotion and Protection of Human Rights,
A/RES/48/134f 20December 1993, Para. 2itp://www.un.org/documents/ga/res/48/a48r134.htm
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rights institutions. While the Paris Principles are dedfd with respect to human rights
institutions at a national level, they represent an important normative source and serve as a
benchmark for the effectiveness of human rights bodies in terms of their scope of mandate,
independence and methods of operatiomherefore, the same criteria have to be applied to

the appraisal of FRA in order to assess its effectiveness and its place within the new EU

fundamental rights architecture.

{O02LS 2F Cw! Qa YIyRIFGS

The Paris Principles prescribe a broad mandate witmpmiences to both promote and
LINEG§SOG KdzYFy NARIKGEADP | dzYly NRIKGA anyaa b A G dzi
advisory basis either at the request of the authorities concerned or through the exercise of its
power to hear a matter without higher refeal, opinions, recommendations, proposals and
NBLER2NIa 2y Fyeé YFETGdSNA O2yOSNYyAy3I GKS LINE
Furthermore, under the Paris Principles human rights institutions should be entrusted with
GKS GF &l G2 &S Edndadyfidstraiie rovisiénd ik toricd, ak Avell s bills and

LINE LR A&l faé FyR aid2 YIS &dzOK NBO2YYSYyRFGAZ2Y:
GKFG GKS&aS LINRPOGAaAAZ2YA O2yF2NX (2 GKS Fdzy Rl YS§

FRA has no legislative m¥gulatory power and no quagidicial competenceln accordance

GAGK I NOIAOES 0600 2F (GKS wS3dzA FGA2yT GKS | 3¢
Ay GKS 9dzNRPLISIY | yA2y IyR AG& aSYoSHMhisfsil GSa
even morerestrictive than the Charter, which refers in article 51(1) to the entire field of EU

law. Thus, the Regulation was not intended to enable any review of activities in the areas of
police and judicial cooperation in criminal matters under the TEU undethira pillar, a field

that is particularly sensitive when it comes to the protection of fundamental rights. The
SEOf dzaA @S F20dza 2y [/ 2YYdzyAide 16 A& | faz
predecessor, which could also monitor Member States outsiéerémit of Community law,

though with a limited thematic focus on some forms of discrimination.
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list of topics under the Multiannual Framework. The 2@WA2 Multiannual Framework
covers the following areas:

a) racism, xenophobia and related intolerance;

b) discrimination based on sex, race or ethnic origin, religion or belief, disability, age or sexual
orientation and against persons belonging to minoritiesl any combination of these grounds
(multiple discrimination);

¢) compensation of victims;

d) the rights of the child, including the protection of children;

e) asylum, immigration and integration of migrants;

f) visa and border control,

g) participation othe EU citizens in the Union's democratic functioning;

h) information society and, in particular, respect for private life and protection of personal data; and

i) access to efficient and independent justice.

Secondly, the Founding Regulation does notigage any role for the EU Agency for
Fundamental Rights in examining the conformity of EU legal acts to fundamental human
rights. The mandate of FRA in streamlining human rights into EU policies is also limited
through the existence of separate directivesych as for example the Gender Equality
Directive and the separate agency established to ensure its implementation generally
contravenes the principle of indivisibility and interdependence of fundamental rights, as

enshrined in the Charter.

The officialwebsite of the Fundamental Rights Agency lists the tasks remaining beyond the
purview of its mandate. FRA is therefore not empowered to:
w Examine individual complaints;
w Have regulatory decisiemaking powers;
w Monitor the situation of fundamental rights ithe Member States for the purposes of
Article 7 ofthe EU Treaty s KA OK NBFSNB G2 GKS / 2dzyOAf Qa

a serious breach of fundasntal rights in a Member State);
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w Deal with the legality of Community acts or question whether a Member State has failed to

fulfil a legal obligation under the Treat.

Therefore, the greatest limitation stems from thrather narrowly defined and restricte
FNFYSE2N] F2N GKS | 3Syiniked 4@ to provaipgairformatbry A y A y 3
applicable human rights standards, data gathering, the development of methods to improve

the comparability and objectivity of such data at the European level,eédlsas analysis and
reporting. It is worth reiterating that the Agency does not have a mandate to monitor
compliance with human rights standards and to respectively report on cases of breaches and
violations. As stated in a report by the Council of Eurép®,2 Y A G2 NA Y 3 GAGKAY
GKS 13SyodeqQa O02YLISGSyOSa O2YLINR&ASa YSNBfe A
O2YLI N 6APS NBLR2NI&aéEé: RAAGAYIAdAAKAYI Al TN
Council of Europe, with a view to avoiding heplication of their work’ Olivier de Schutter

RN} ga | RAAGAYOGA2Y 0Si 8B ysYimitedoto ablledding Aaid2 NEB
FyFrtel Ay3a AYyF2N¥IEGA2Y Ay 2NRSNJ G2 2FFSNJ GSC
which implies an evaluatioof the degree of compliance with fundamental rights on the basis

of a preexisting normative grid® Although the EU Fundamental Rights Agency is not
YFEYRFEGSR G2 02y Rdz0O0G | ay2NXIFGAGS Y2yAG2NARyYy3
out normativetrends within the remit of its mandate. Moreover, the production of annual

reports on fundamental rights with a part dealing with examples of good practice is based on

a process of a horizontal monitoring across Member States, which in a way represens so
a2NI 2F Y2yAU2NRYy3IsS GK2dAK y2G Ay (GKS &aSya¢
monitoring of the compliance of states with their international obligations. In this regard, one

of the most important aspects of the mandate of the Agency iseteetbp common indicators

and analytical standards with a view to improving the coherence and comparability of data.

YCNBY Cw! Q& 2 hiiphV/eAdurbpa.gufiraViiebsite&an/fat én.htm

51 Council of Europe The need to avoid duplication of the work of the Council of Europe by the European Union
Agency for Fundamental RighReportof the Committee onLegal Affairs and Human Rights, Rapporteur: Mr

Bariss Cilevicl(@atvia, Socialist GroyyDoc. 1227231 May 2010

*2QOlivier de Schutterg KS (g2 9dzNRLISQ& 2F KdzYky NAIKGAY GKS SYSNH
9dzNR LIS YR GKS 9dzNRBLISIY | yA2Y Khe Chixid YoRriahof EirogeaizYawy N 3 |
(2008),vol. 14, No. 3, pp. 56861,pp. 253.
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great extent based on the possibility to develdpese standards, thereby contributing to the
SYSNEBSYOS 2F | 02YY2y 9dz2NRLISIy LEQNSLddA2yYy z
{ OKdzi GSNJ KIFa |faz2 0O2ygdAy OXindad, afterall Indcesdarilyd K I G
consists in highlighting certain gdtions, and thus putting pressure on the actors concerned

G2 NBYSReée |yeée RST I PONSwUBibEpossible dayvided that thSAganayl ¢ ©
is endowed with a sufficient level of independence and operational flexibility to enable it to
function as a truly human rights institution, as prescribed by the UN Paris Principles. This

however does not seem to be case.

Cw! Qad AYRSLISYRSyOS

¢tKS C2dzyRAy3 wS3dz A2y NBFTSNE SELXAgeddy'st & (i :
independence frombd€ / 2 YYdzyAlé AyaildAdGdzixzya FyR aSYo:!
the composition of the FRA Management Board and the process of collecting the broadest
possible expertise in the field of fundamental rightsThe existence of guarantees for
independence andlpralism, as encoded in the FRA Founding Regulation, is a crucial indicator

for the effectiveness of a human rights institution. However, two aspects need to be
specifically highlighted. Firstly, the FRA Management Board is composeé aidependent

person appointed by each of the 27 Member States of the EU, one independent person
appointed by the Council of Europe, and two representatives of the Commission. In addition,

one of the two EC representatives sits on the Executive Board. Given the facththat t
Management Board adopts the Agency's annual work programme in accordance with the
Multiannual Framework and adopts the Agency's annual reports, the presence of two
representatives of the European Commission contravenes the principle of independence.

Seondly, the adoption of the Multiannual Framework by the Council is another important

53 Armin von Bogdandy and Rochen von Bernstorff, The EU Fundamental Rights Agency within the European and
International Human Rights Architecture: The Legal Framework and Some Whds#iles in a New Field of
Administrative LawCommon Market law Review6: 10351068, 2009 pp. 10531054

541bid.

®Para.200fi KS / 2dzy OAf Q&4 QABERBORAY I wS3IdA F A2y S
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channel through which the FRA independence is compromigddtle 5(1) of the Founding
wS3dzA F A2y O2y FSNA dzLl2Yy GKS [/ 2dzy OAf (W ¢02 Y
for the Agency, while the Commission is entrusted with proposing the Framework, after
consulting the FRA Management Board. Therefore, while pluralistic representation may not

be a problem in view of the diverse participation in the various bodies giagahe Agency,

its operational independence seems to be seriously restricted. It is worth noting that in a
resolution adopted in 2006 the European Parliamspelled out its ideas about the Agency,
SYLKFIaAT Ay3d GKS ySSR T2 NI 88§ O kigdefeiddnkefiaada i | v R
credibility being a prerequisite for proper interaction between it and the European
institutions. Most importantly, the European Parliament had envisiorsed Agency with
GSYKFYOSR € SAAGAYIFO8¢3s LIN®e® WS Bppoiitédl by, arldi & Y
respectively answerable to, the European Parliament, thereby reporting to the competent
parliamentary committees® However, the proposal for subordinating the Agency to the
European Parliament has not been taken forward for Hart consideration, while the

/| 2YYA&aaAz2y YIyF3aSR G2 OF NBS &b LI NI AOdz | NI &
I 3 S yOréspectively through its involvement in the work on the Multiannual Framework
Program under Article 5(1) of the Regulationdaits representation on the Management

Board under Article 11 of the Regulation.

FRA and National Human Rights Institutes (NHRIs) in EU Member States

Article 8(2)(a) of the Founding Regulation stipulates the need for institutionalized cooperation
of FRA wth NHRIs as a prerequisite for the effectiveness of its activities. As noted in the FRA
Report onNational Human Rights Institutions in the EU Member StdtétRIs operate as
hubs on a national level with a view to ensuring the implementation of inteonati human

rights standards and fundamental rights obligations under the EU treaties and their

** Motion for EP Resolution ABL44(2005), adopted in 2006, O.J. 2006, C 117 E/242
>" Armin von Bogdandy and Rochen von Bernstogfgit, pp. 1045
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internalization into domestic practice8.NHRIs are therefore an important part of the EU

fundamental rights architecture.

Given its advisory role on fundamehtaghts to EU Institutions and Member States, FRA
aK2dz R 0S aSSy t+a | Kdzomx F aySieg2N] 2F ySi
national and the European levels. This presupposes a high degree of coordination and
coherence. The current system hoves is characterized by a great deal of fragmentation and
inconsistency, mainly due to the varying levels of compliance of NHRIs with the Paris
Principles or the lack of NHRIs in some of the member stafBsis is an important aspect for

the credibility d the fundamental rights architecture in the EU. The legally binding Charter of
Fundamental Rights, the accession of the EU to the European Convention on Human Rights
and the requirements of the Lisbon Treaty demand a proactive national approach for the
promotion of human rights. Equally, a joine@, comprehensive approach for the protection

of human rights on a national and EU level necessitates full compliance with the Paris

Principles both at the level of NHRIs &rlequally.

CHAPTER 11l
EU AGENCY FOR FUNDAMENTAL RIGHTS: ORGANIZATIONAL STRUCTURE

Based in Vienna with a budget of over EUR 20 million and personnel of close to 100
employee&, the internal structure of the Agency includes five departments altogether:
e Two thematic departments:
o Freedoms andustice Department
o 9ljdzZt tAdé FyR /AGATSYyaQ wAadaKida 5SLI NIYS

% Report by the Fundamental Rights Agenigtional Human Rights Institutions in the EU Member States:
Strengthening the Fundamental Rights Architecture in the2B10

%9 According to the FRreport, out of 27 EU Member States iéve a recognized NHRI. Of these 16 Member
States, only 10 have NHRI currently accredited as fully compliant with the Paris Prirbigdlgsp. 24.The
accreditation is granted by the International Coordinating @uttee of the National Institutions for the
Promotion and Protection of Human Rights (ICC) on the basis of the level of compliance with the Paris Principles.
60 As of 20 October 2011, the total number dfFRAemployees stands at 92xcluding trainees andterim staff.
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e Communication and Awarene&aising Department dedicated to the external
relations activities of the Agency; and
e Two departments dealing with internal matters: Administration Department and

Human Resources and Planning Department.

As regards political oversight and administrative control, the Agency is composed of four

bodies: A Management Board, an Executive Board, a Scientific Committee and a Director.

Pursuant to Article 12 of the Foundingegulation, theManagement Board holds the
2OSNNARAY3I LIRGSNI Ay GKS AYLI SYSyGalraazy 27
! 3Sy0eQa LI I yyAy 3ithas Bhe aothofity i 2léchtlye Inentberka¥ thed
Executive Board, to appoint the mérs of the Scientific Committee and to appoint the
Director and dismiss the Directbefore the end of his/her term on the basis of a proposal of

a third of its members or of the Commissitnin addition, the Management Board is
entrusted with the tasksd: a)adopt the Agency's Annual Work Programme in accordance

with the Multiannual Framework, on the basis of the draft submitted by the Agency's Director

after the Commission and the Scientific Committee have delivered an opinion; b) to adopt
Cw! Qa rkpgns,de) adopt the Agency's annual draft and final budgets; d) exercise
disciplinary authority over the Director; and e) adopt necessary rules of procedure, financial
rules and measures for the implementation of the Staff Regulatibhs. Management Bod

is composed obne independent person appointed by each of the 27 Member States of the

EU, one independent person appointed by the Council of Euampldwo representatives of

GKS /2YYAaaArzyd ¢K2dzaK GKS GAYRSLISyR&Ed LIS N
they are not considered to be their representatives. The idea is for Member States to appoint
expertsg A i K G KAIK fS@PSt NBaALRYAAOATAGASAE Ay |y
20KSNJ LIzo £ A O 2 NJ LIN® BHchingembe8a) be2asgisted\dy anyalkefnatdi A 2 y ¢

member selected according to the same procedurdhe Management Board elects its

8% Article 12 of the Founding Regulation

82 Article 15 (7) of the Founding Regulation

8 Article 12(1) of the Founding Regulation; the names of FRA Management Members are published at
http://fra.europa.eu/fraWebsite/about fra/who we are/management board/members/members_en.htm
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Chairperson and Vie€hairperson and two other members of the Executive board for a two
and-a-half year term, renewable oncdn spring 201, an observer and an alternate observer

to the Management Board (without the right to vote) were appointed by Croatia as well. The
Commission appoints two representatives to the Management Board, while the European
Parliament is not allotted a seat, tholgt is involved in the selection of the members of the
Scientific Committee on the basis of consultation with the competent comnfittaed the

FRA Director on the basis of a hearing session of prospective candidates with the competent

Parliamentary Comntite, followed by an opinion and a list with an order of preferefrce.

The Council of Europe also appoints an independent person as member of the Management
Board.The person appointed by the Council of Europe has voting rights concel@amgions
relatedto the Annual Work Program, the annual reports and the appointment of members of
the Scientific Committe& The Council of Europe participation in the management of the
Agency is a result of the debate leading up to its creation as regards the need tb avoi
duplication of efforts between the Agency and the Council of Europe, being the main
European human rights institution. The 2008 Agreement on cooperation between FRA and
GKS [/ 2dzyOAf 2F 9dzZNRPLIJS KIa GKS &LISOAFAO 20,
O2YLX SYSy il NARGeé& °F gnRthe lhasik $fRhis @gréenehe the cooperation
between the two institutions is firmly institutionalized through the representation of the

Council of Europe within the organizational structure of the Agency.

Pursuant toArticle 12 (8) of the Founding Regulation, the Management Board can take
decisions by a simple majority of the votes cast. Tmmds majority of all members is

however required for decisions concerning: 1) the election of a Chairperson and Vice
Chairpersn; 2) the adoption of the Annual Work Programme in accordance with the

Multiannual Framework; 3) the adoption of annual reports; 4) appointment and dismissal of

% Article 14 (1) of the Founding Regulation

® Article 15 (2a) and 2 (b) of the Founding Regulation

% Article 12(8)of the Founding Regulation

67 Agreement between the European Community and the Council of Europe on cooperation between the European
Union Agency for Fundamental Rights and the Council of Europe, Official Journal of the European Union

L 186/7 of 15.7.2008
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revocation of members of the Scientific Committee; and 7) cases when it has to establish that

a member or an alternate member of the Management Board no longer meets the criteria of
independence. The Management Board has to act by unanimity as regards tlsgodgci
referred to in Article 25(2) of the Founding Regulation, i.e. the internal language
arrangements for the Agency. The Chairperson has the casting vote. The person appointed by
the Council of Europe has voting rights as regards decisions concerniagdpgon of the

Annual Work Programme and of the annual reports as well as the appointment and

revocation of members of the Scientific Committee.

TheExecutive Board plays only a supporting role with respect to the Management Board. It is
composed of theChairperson and the Vice Chairperson of the Management Board, two other
members of the Management Board elected by the Management Board, and one of the two
representatives of the Commission sitting on the Management Board. The person appointed
by the Counil of Europe in the Management Board may participate in the meetings of the
Executive Board. Meetings of the Executive Board are convened by the Chairperson whenever
necessary to prepare the decisions of the Management Board and to assist and advise the
Director. The Executive Board adopts its decisions by simple majority. The Director is entitled

to take part in the meetings of the Executive Board but has no voting fijhts.

The Scientific Committee is composed of eleven independent and highly qualifiedegts in

the field of fundamental rights, appointed for a noenewable fiveyear term of office by the
Management Board after consultations with the European Parliament. In appointing the
Scientific Committee members, the Management Board is expectedhdet two main
ONAGSNAIY Fy S@Sy 3IS23INI LKAOIT NBLNBaSyidl (A2

¢tKS {OASYUAFAO /2YYAGUGUSS Aa SyuNdHza (ISR 6AGK
jdz t Ade 2F GKS 1 3SyoeQa ¢2NJ I dideAriclk ¥45)6fKS 4 2
GKS C2dzyRAy3 wS3adzZ iGA2yd 1'a &dzOKZ Al Aada SELX

% Article 13 of the Founding Regulation
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Committee in having a decisive say on ttep LI NI G A2y 2F (GKS 1 3Syoe
YSYOSNE 2F GKS {OASYGATAO /2YYAUGSS K28SOSN
AOASYOGATAO ljdzr tAGE 2F GKS 1 3Syo0eQa ¢g2N] ¢ |
R S O A &AFaryierndore, a formal mcedure has been established for pronouncements of

the Scientific Committee under Article 14(6) of the Founding Regulation, whereby-thitdo

majority is required. Meetings of the Scientific Committee are convened by its Chairperson

four times per yearThe Chairperson is also entitled to launch a written procedure or to
convene extraordinary meetings on his/her own initiative or at the request of at least four
members of the Scientific Committee. Some of the members posit that the explicit
establishment2 ¥  F2NX I f LINRPOSRdzNBE&A O2yFANYXY GKS Ayl
LINEY 2dzy OSYSyia 2y aOASYGATAO A&d48dzS&8 °HNB oAy
further argued that the Scientific Committee can fulfil its legally mandated role of a
GAdzZ2ANWYETFT AaO0OASYUGAFAO ljdzZrfAGeeés LINPOARSR (KLI

scientific standards stipulated on a casgcase basis by the Committee.

The creation of the Scientific Committee has initially caused concern with the Council of
Europe, gien the fact that it is not represented in it. However, these concerns have been
I RRN’SdaSR o0& UKS LINPOSRdAZNBE F2NJ FR2LIIA2Yy 27
annual reports, for which the main prerogative lies with the Management Board, where the
Courtil of Europe is represented. In addition, the Council of Europe representative sitting on
the Management Board has voting rights with respect to decisions concerning the

appointment or revocation of members of the Scientific Committee.

TheDirector is responsible for the implementation of the decisions of the Management Board
and is therefore accountable to it. The Director is administratively under the political control
and oversight of the Management Board, which has the overriding power as regards a

decision on the dismissal of the Director before his or her term has expired, on the basis of a

% Armin Von Bogdandy and Jochen Von Bernstopffcit.,pp. 1050
70 yp;
Ibid.
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proposal of a third of its members or of the Commission. The Director is entitled to take part
in the meetings of the Management Board and the Executive Boarthdsinho voting rights.
The Director may be called upon at any time by the European Parliament or by the Council to

attend a hearing on any matter linked to the Agency's activities.

9 E LIS NI & Q Thé 8deucg iespris to the expertise of two networkexgerts.The legal
experts group, known @RALEX (Fundamental Rights Agency Legal Experts), is commissioned
to produce a variety of reports and studies, as well as a bulletin and other deliverables at
national and comparative level that FRA will eithembjish autonomously or use as

background material for its comparative analy$és.

The second network iIBRAXEN National Focal Points (NFPs], functioning since 2000, which
covers all EU Member States on issuesacfsm, xenophobia and related intolerancéd=Ps

are organisations selected by the Agency through an open call for tender and contracted to
provide through different reporting tools, background material on phenomena of racism,
xenophobia and related intolerance, as well as policies and initiatinagiing equality and

diversity?

Overall control of the EU Agency for Fundamental Rights

The analysis of the accountability of the EU specialized agencies can be generally subdivided

into five componentspolitical, judicial, financial, administratived public accountability

In general terms, the EU specialized agencies have only a lipatgatal accountability, due

to the limited role attributed to the European Parliament in exercising political oversight of
the their activities” However, in thecase of FRA the level of political accountability can be
defined as higher than the majority of EU specialized agencies, since the Founding Regulation

provides the European Parliament with the possibility to play some role in the process of the

71 Information available athttp://fra.europa.eu/fraWebs ite/networks/research/fralex/fralex_en.htm

72 Information available athttp://fra.europa.eu/fraWebsite/networks/research/raxen/raxen_en.htm

3 sami Andoura & Peter Timmman, Governance of the EU: The Reform Debate on European Agencies
Reignited, European Policy Institutes Network (EPIN), Working Paper No. 19, October 2008
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5 A NB Qdletiddcontrary to the case of other EU agencies, as well as with the possibility
G2 AYOAGS GKS 5ANBOG 2 NI onh ény naftér linkedl ¥ $he Agéregy'sl G G S
FOUAPREKRIAKP Al KIa 0S02YS Iy 2 NMdrtén KjatdmO G A O S
G2 LINBaSyid GKS 1'3SyoeQa !yydzt wSLR2NIa G2 i
Liberties, Justice and Home Affairs (LIBE), a more systematic parliamentary scrutiny would be

crucial for increasing the transparency of the working melthof the Agency.

2 A0 K NB3II NFRfinanckl adtokirBabil@ywtheCEaropean Parliament and the Council
(as budgetary authority) have a significant power over its budgetary issues. Similar to the
majority of EU specialized agencies FRA depends emm@nity funding. The European
Parliament also has authority over the budgetary discharge procedure on a recommendation

from the Council acting by a qualified majority.

With regard to itsadministrative accountability, the operations of the Agency are sabj to

the supervision of the Ombudsman in accordance with the provisions of Article 195 of the
Treaty, as stipulated in Article 19 of the Founding Regulafibe. European Ombudsméuas

the power to investigate complaints of maladministration in agenctsne agencies have
institutionalized the practice of direct public control by stakeholders as part of networks that
have been established to assist them or by providing a seat for stakeholders in the
administrative board$® In the case of FRA, the compasi of the Management Board and

the Scientific Committee with independence of its members being a main criterion for their
appointment provides an important channel for ensuring direct public control over the

1 3Sy0eQa | OiGA GA G A Skisdpublickehtrol vioild hovieger depend DictBeNO A &
institutional practices as exercised by the Agency itself and this is closely linked to the aspect

of transparency, which is an important component of the accountability of the EU agencies. It

is generally cotiuded thatd @G 8 KS RSINBES 2F GNIyaLlk NByoOe 27
ARSHt ¢ o

" Article 15 (6) of the Founding Regulation
> Sami Andoura & Peter Timmermaop.cit.
" Ibid.
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Relations with EU Institutions and Member States

From the perspective of the EU institutional landscape, EU agencies essentially tend to occupy

a very specific placm the triangular relationship between the Council, the Commission and

the European Parliament. As observed by R2 dzNJ | Yy R theA postiSrNaf | v = ¢
European agencies towards the institutions reflects the institutional equilibrium between the
Community mterests (Commission and Parliament) and the national interest (Council), but
neither has direct influence on the dag-Rl & Fdzy OlG A 2y A ¥ BRAZsTotlary | 3 &
exception to this ambiguity, which is idiosyncratic of EU agencies in general. In Iparalle
however, FRA displays some divergent characteristics, given the very specific nature of the

Agency in substance and working methods.

Relations with the Councit KS / 2dzy OAf Ay Tf dzSyO0S 20SNJ GKS !
comes to the adoption othe Multiannual Framework, which takes place every five years.
Unlike other EU agencies, the Multiannual Framework has to be adopted by the Council. This
divergence from the common practice attests to the political sensitivity of the substance and
subjectY F GG SNJ 2F (GKS Cw! Qad YIyRIGS FyR a02L)S 27

It is specific for the EU Agency for Fundamental Rights that the members sitting on its
Management Board are not official representatives of EU Member Spese.Appointed

by Member States, they lva to meet the criteria of independence with a proven record of
holding high-level responsibilities in an independent national human rights institution or

other public or private sector organization. This feature sets aside FRA from other EU
agencies, whe8 (G KS / 2dzyOAf Qad Ay Tt dzSyOS A& YIlIAyf e
structures and the official representation of Member States therein. Thus, in contrast to other
ISy OASazr Cw! A& y20 | @SydzS F2N) dlsat@fe2aS vy

" bid., pp. 16
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At FRA, the national ministerial bureaucracies are involved only through the external network
ofabl GA2Yy Il f [ Awhd ate2ggverhniert Sictal Bivingas a contact point of the
Agency in the Member State$he National Liaison Officers mayter alia, submit opinions

on the draft Annual Work Programme to the Director prior to its submission to the
Management Board, while the Agency isligbd to communicate to the National Liaison
Officers the documents drawn up in accordance with its mandabe the FRA organizational
RAFINFYSX Cw! Qa S5ANBOG2NI Aad SyidNHzZ2GSR gAGK
Officers and keeping them infiared of the ongoing work of the Agency.

Relations with the Commissionfhe influence of the Commission is embodied in its-two
member representation on the Management Board with full voting rights. Unlike other
Agencies, where the Commission is generallglenrepresented and holding only some
advisory functions with regard to their work program, in the case of FRA the Commission has
both a solid representation in its administrative bodies and a strong role in the
conceptualisation of its Multiannual Framevkoand annual work programs, to the detriment

of the concept of independence that has to be endowed upon the Agency from the

perspective of the UN Paris Principles.

Relations with the ParliamentThe influence of the Parliament is most tangible through its

LI NGHAOALI GAZ2Yy Ay (GUKS asStSOGAz2y LINRPOSRINBE 27
place at other EU agencies. Also, the European Parliament holds the authority to exercise
some degree of political control and scrutiny over the work of the Agdnc inviting its

director to present annual reports or to participate in hearings dedicated to specific topics.

8 Armin Von Bogdandy and Jochen Von Bernstogfeit.,pp. 1050. It has to be noted that at other information
agencies the national ministries are represented in the management level, often at the level of Deputy Minister.
This allows the Couildo keep an oversight over the agencies, given that the appointment of Director, the
approval of the work program, and the adoption of the final program go through the administrative level.

" Article 8 of the Founding Regulation

44



The role of civil society in the work of the EU Agency for Fundamental Rights

One of the core tasks of the EU Agency for Fundamental Raghéiefined in the Founding
wS3dzA FGA2y A& G2 RSOStE2L) I O02YYdzyAOlF G,A2Yy &
in order to raise public awareness of fundamental rights and actively disseminate information

0 2 dzii  A%UiThe dm®dud isiastituthalized through the Fundamental Rights Platform
(FRP), which is under the authority of the FRA Director and functions as a cooperation
ySig2N] O2YLIR2aSR 2F | 6ARS NI y3gverdrentalOA JA €
organisations dealing with human righ trade unions and employer's organisations, relevant
social and professional organisations, churches, religious, philosophical armbni@ssional
organisations, universities and other qualified experts of European and international bodies
and organisé A 2%/ Theé FRP Advisory Panel was establistigt the intention offacilitating

a transparent and weflunctioning communication between the FRP, the FRA Director and

FRA on one side and on the other, amongst the participants of the FRP itself.

The Adisory Panel (AP) consists of nine members. Six of them are elected by the participants
of the FRP and three are appointed by the Director. Members of the AP are appointed in their
own independent capacity and in order to be nominated as a member of theaki@jdates

have to fulfil all conditions listed in the Code of Conduct for the FRP participants, which are

listed as follows:

e All participants of the FRP commit themselves to respecting all Fundamental Rights as
they are reflected in the Charter;

e All paticipants of the FRP refrain from any conduct going against the fundamental
rights of any person or group of persons, as are recognized by the Charter and the

subsequent interpretations by the authoritative bodies;

80 Article 4(1) (d) of the Founding Regulation; the list of FRP participants is published at
http://fra.europa.eu/fraWebsite/networks/frp/members/members_en.htm
81 Article 10(1) of the Founding Reglation
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e All participants of the FRP refrainfrdmy @ 1 Ay R 2F 02y RdzO00 SyRI Y
and fruitful dialogue' within the FRP as called for in the Founding Regulation;

e All participants of the FRP refrain from any kind of illegal acfi%ity.

In addition to the strict compliance with the Code @n@uct, nominee for membership in the
Advisory Panel have to: a) be able to refer to at least two years of pricp&fR€Eipation of

the NGO he or she has a high level of responsibility for; b) have a knowledge of the
functioning of the FRA,; c) have aidobackground and track record of working with civil

society organisations and/or participating in civil dialogue processes with international
networks and/or with grassroots organisatioffs.Nominations for membership in the
Advisory Panel are examined 9yK S Cw! Q& AYISNY I f &aSNBAOSa |y
may reject certain candidates if he comes to the conclusion that the conditions mentioned

above are not met and after having consulted the current Advisory Panel.

Three main tasks are definddr the cooperation of the Agency with the Platform. These are

to: (a) make suggestions to the Management Board on the Annual Work Programme; (b) give
feedback and suggest folleup to the Management Board on the annual report; and (c)
communicate outcomg and recommendations of conferences, seminars and meetings
relevant to the work of the Agency to the Director and the Scientific Commiiftela the

Forward to the Report from th&ourth annual meeting of the Fundamental Rights Platform

held in April 2011 G KS Cw! B5ANBOG2NI KIFa RSTFAYSR (KS
allow the Agency to address civil society directly; 2) provide a forum where the FRA can listen

to civil society; and 3) provide an opportunity for organisations to share expegeacd

inspire one anothef®

82 Code of Conduct for the Participants of the Fundamental Rights Platform

83 Terms of Reference of the FRP Advisory Panel

84 Article 10 (4) of the Founding Regulation

85 Report, Fourth annual meeting of the Fundamental Rights Platform: highlightdiszfussions and work
sessionsl4 ¢ 15 April 2011
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The important role of civil society in the protection of fundamental rights is acknowledged in

the Founding Regulation of the EU Agency for Fundamental Rights and the creation and
functioning of the Fundamental Rights Platfokrmi § Sada G2 GKS ! 3SyOeéQa
work closely with civil society and ngovernmental organisations. As per the tasks
delineated for the FRP in the Founding Regulation, the civil society contribution to the work of

the Agency falls into threeistinct categories: firstlyinput for planning purposesith respect

to the contents and substance of the annual work programme; sedeedback inputvhich

should be an important part of the process of internal evaluation of the Agency and how it
performs the tasks entrusted upon it; and thiidformation inputwhich should be seen as an
important part of the accumulation of expertise at the Agency. These tasks are defined in an
ambitious manner. Their effectiveness however will depend on the workiagtipes and the

OF LI OAGe 2F Ccw! G2 O22LISNI IS gA0K GKS CdzyRlI
FYR y20 aAavyLwife Fa LINL 2F GKS Cw! Qa 02YYdzyaA
of a EU fundamental rights culture will require greaparticipation of civil society in poliey
YE1{Ay3dd 2KAES Cw! NBftASa 2y GKS SELISNIA&S 2
best position to evaluate the impact of policies amongst their constituencies and to stimulate

debates that are crucidbr the process of mainstreaming of fundamental rights in EU policies.

47



CHAPTER IV
EU FUNDAMENTAL RIGHTS CULTURE: AN ILLUSION OR A REALITY?
THE CASE OF HUNGARY

Monitoring of the EU Member Stated Q O2 YLJX Al yOS @gmsi K Fdzy RF YSy (it

Can theemerging EU fundamental rights architecture truly contribute to transforming the
approach to human rights as part of a broader effort to improve governance on the European
level? Should the national systems for protection of human rights be extricatedtirer&U

norms and standards, stipulated in the European Convention on Human Rights and the EU
Charter for Fundamental Rights and as a result, be allowed to remain detached from the
imperatives of the mucimeeded, though only nascent, human rights culturighim the EU.

What is the linkage between the national level for protection and promotion of human rights
on one side and the EU level, on the other? While the role of the Council of Europe as the
primary European human rights institution is fully recogdisthe complex architecture
currently in place at the EU level begs the question as to what are the true and easily
accessible mechanisms to seek recourse in cases of digression by EU Member States from the
commonly accepted standards and norms for préi@wt and promotion of human rights.
While efforts to streamline human rights in EU policies have been gaining momentum
recently, it is still not clear whether the European Union has the capacity and the political will
to seek alignment of national policiesspecially with regard to the most obvious breaches of
EU norms and principles in national law making and practices. Therefore, the monitoring of
GKS 9! aSYoSNI {dFdiSaQ O2YLIX AlIyYyOS gA0GK FdzyRl
duly utilised. Otherwse, the emerging EU fundamental rights architecture will not be
sustainable and the idea of instituting a proper EU culture for protection and promotion of
human rights and fundamental freedoms will remain illusory, as the national and
supranational leval interact and influence each other and cannot therefore be regarded as

isolated and detached from each other.
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This leads to the sensitive question as to what can provide justification for the EU institutions
in general and the Fundamental Rights Agemncgarticular to challenge a Member State for

its fundamental rights situation and performance. On one side, the EU system of fundamental
rights protection is derived frominter alia, the constitutional traditions common to the
Member States. The constitiohal autonomy of the Member States, which is protected by
Article 6(3) TEU, has to be aligned with the EU standards and norms of fundamental rights
LINEGSOGAZ2Y YR GKS YFAYy LINBYAAS GKIFIG GKS a
constitutional princip &*¢How does it work in practice, if at all? How could the EU reconcile
Article 6(3) TEU protecting the constitutional autonomy of its Member States with Article 7
TEU, which provides for the active role of the European Union and its instituticas/igists

Member States in cases of breaches, or risk of breach, of EU value and fundamental rights?

The deterioration of the fundamental rights protection in Hungary as a result of the adoption
of a sequence of new legislative agta media law, a new cotisition, and a religion lavwg at

a period when the country was holding thennth rotating presidency of the European
Union, and the wobbly reaction of the European Union institutions to it, proved to be a
serious test of the inherent limitations of theU system of fundamental rights protection, as

regards both its preventive and remedial capacity.

CAYSEAYS 2F 1 dzy3dI NEQ& [R2LIIAZ2Y 2F YSRAIF fl ¢

LG A& y2dilo6ftS GKFG |1 dzy3F NBEQA RNJ Faledtoah &t | G
traction with the European Union institutions, while it was still in the process of preparation
and adoption. Despite persistent calls by civil society organizations in the second half of 2010
for a preventive action, the new Media Servigasd Mass Media Act came to the spotlight
2yte& Ay WIHydzNE wanmmI ¢gKSYy GKS fl6Qa SyudaNEe

the Hungarian presidency of the European Union.

86 \Von Bogdandy and von Bernstorfipp.cit.,pp. 1065
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By the time the media law came into force, it had alreddywn criticem from international
organisations, some members of the European Parliament as well as some EU governments
that had expressed concerns about the law. However, there was no consolidated analysis or
reaction by the EU institutions as regards the implicatiaf one of its Member States
adopting and enforcing a restrictive media law. By comparisoeptember 2010 the OSCE
released an analysis of the draft legislation specifically commissiongteb®ffice of the

OSCE Representative on Freedom of the Medihae report was unambiguous in its

assessment:

GaCS¢ 2F (GKS yS¢ YSIadNBa yR OKlFIy3aSa 2F GKS
reservation as serving the cause freedom of expression and media fre@tieynwill introduce

a highly centralized governance and regulatory system, with many new and unnecessary

bodies of oversight and supervision and with many decision-making processes involving a
succession of inputs by disparate bodies ¢ probably breeding conflicts and inefficiencies, but

also multiplying opportunities for political control. The whole system may have a serious

chilling effect on media freedom and independence ((by encouraging self-censorship) and on

iKS SESNDAAS 2F FINBSR2Y 2F SELINBaaA2y dé

The Council of Europe Commissioner for HumaraBRK G a | € 42 aGF GSR 2FFA O/
LIN2OEfSYFGAO LINRPGAAAZ2Y A AY | dzy3F NBEQA YSRAIL ¢
nature result in an unfortunate narrowing of the space in which the media can operate freely
in Hungaryg a comprdaensive revision of the media law package as a whole is therefore

KAIKfe NBEHF2YYSYRSR®E

The European Commissioner responsible for the media, Neelie Kroes, and the Commission
President, José Manuel Barroso, met with the Hungarian Prime Minister Vikton @iba
January 7, after the law had come into force. They sought clarification on the law and

demanded changes. Subsequent amendments to the law were seen as cosmetic by civil

87 Analysis and assessment of a package Hungarian legislation and draft legislation on media and
telecommunicationsprepared by Dr Karol Jakubowicananissioned by the Office of the OSCE Representative
on Freedom of the Medig&September 2010, dtttp://www.osce.org/fom/71218

88 https://wcd.coe.int/wcd/ViewDoc.jsp?id=1751289
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society organizations and international organizations such as the Council ofeEamdpthe

OSCE. Criticism was also directed towards the Commission, \h®deNa26 f S¢ NI LJ2 NI
RSSYSR GLINBYl GdzNB |a GKS fl ¢ NBYFAya®Tee i K 2
European Parliament however reacted quickly by adopting a resalatin10 March 2011°

The motion for the resolution was tabled by four of the political groups at the European
Parliament. i.ethe Socialists and Democrats (S&D), the Liberals and Democrats (ALDE), the
Greens/EFA and the European United Left (GUE/NGLWwas@dopted by 316 votes to 264,

with 33 abstentions It is noteworthy that an alternative draft resolution was tabled by the
European People's Party (Christian Democrats) to welcome the amendments made to the

media law, but was withdrawn just before thete.

It has been commonly acknowledged that the public statements by the OSCE and the Council
of Europe have been stronger and more vocal in their criticism towards the media law.
Several deficiencies of the EU fundamental rights architecture have leotwious in this

process and need to be highlighted.

Cw! Qa NBfS Ay SE +yGS FraasSaavySyid 2F aAaiddz G
Member States In essence, the Agency has no right of own initiative and is in no position to
provide an independat expert advice on such cases, unless the Council decides to invoke its
Declaration of 15 February 2007 inorde?2 &4SS{1 GKS | daaradalyOoS 2%
to obtain from independent persons a report on the situation in a Member State within the
meaning of Article 7 TEU when the Council decides that the conditions of Article 7 TEU are
met."** Therefore, any decision to engage FRA in providing an independent expert opinion
within the meaning of Article 7 TEU would be susceptible to the specificcpbltontext of

any given period. On a positive note, it should be noted that the European Parliament
Resolution of 10 March 2011 notdke decision by the LIBE Committee to request the

Fundamental Rights Agency to issue an annual comparative report ersithation with

89 Reporters Without Bordery, OT CAOUS8 O | AAEA 1 Ax O1 AAAAPOAAT A AAOPEOA
% European Parliament Resolution of 10 March 2011 on the media law in Hungary, P7_TA(2011)0094
91 Council Declarationpp.cit.
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regard to media freedom, pluralism and independent governance in the EU Member States,

including indicators.

Limited scope of actionThe European Parliament resolution of 10 March 2011 makes it
explicit thatthe Commission has limited iscope of action by targeting only three points in
connection with the implementation of thacquis communautairby Hungary, i.ethe Media

1 0iQa aGolflyOSR oNRIFROI&AGE NBIAANBYSYGs gKA
media that takes one RS 2F |y AadadzST GKS aO2dzyiNE 27
censorship of foreign broadcasts; and the registration requirement for all media, which would
ONBIFGS |y dadzy2dzadATASR NBaAGNAROGAZ2YE 2y GKS
Further concern is raised with regard to the omission of any reference to ABilef the
Audiovisual Media Services Directive (AVMSD). This article recobothethe existence and

the role of national independent regulators that are obliged to cooperate wilib
Commission, notably on issues of jurisdiction. The lack of reference to Artides3the

effect of limiting the Commission's own competence to scrutinize Hungary's compliance with
the Charter of Fundamental Rights when implementing EU law.

Article 7 TEUIn contrast to the situation in 2004hen the European Parliament used its right
to initiate the prevention mechanism under Article 7(1) TEU and adopted a resobirtitime
risks of violation, in the EU and especially in Italy, of freedom of expresn and
information (Article11(2) of the Charter of Fundamental Rights)?, the final resolution on

the media law in Hungary does not make any reference to the right of the European
Parliament to initiate the procedure. For instance, the motion for a resotion tabled by

the political group of the Greens/EFA (European Free Alliancejontains a paragraph

O A A A ltHe Bdsgbilitof the European Parliament to initiate the procedure under Article
7(1) TEU in view of determining whether there is a clear figkserious breach by Hungary of
the values referred to in Article 2 TEU, such as respect for freedom, democracy and human
NA 3 ¥ {hiséraference was however omitted from the final resolution adopted by the

European Parliament on 10 March 2011.

92 European Parliament Resolution (2004)pp.cit.
% Motion for a Resolution on Media Law in Hungary, table®agiel CohsBendit, Rebecca Harms, Judith
Sargentini, Helga Tripeh behalf of theGreens/EFA&roup paragraph 9B870103/2011 of 9.2.2011
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TimelinS 2F 1 dzy3F NBEQa | R2LIGAZ2Y 2F Ada ySg /2yaia

hodaSNBUSNE KIS If SNISRY G0KS YSRAF tS3arattl d;
| dzy 3 P* Nt daiture of the European Parliament to bring forth its authority under Article

7(1) TEU in its resolution on the media law ruled out the possibility to exercise its right of
initiative in cases of a clear risk of a serious breach by a Member State of the EU values and
fundamental rights. Equally critical is the lack of referencentald 7(1) TEU for the second

time within a period of few months, when on 5 July 2011 the European Parliament adapted
Resolution on the Revised Hungarian Constituffomhe New Hungarian Constitution,

adopted by the Hungarian Parliament on 18 April 2@idth the votes of the ruling coalition

majority and signed by the President of Hungary on 25 April 2011, will enter into force on 1
January 2012.

The European Parliament resolutioexpressed great concern about the Hungarian
Constitution on numerous and SNRA 2dza A &aadzSaed ! Y2y3ad GKS ONRI
&l ¥S3dzr NRaé¢ F2NJ aOAQAfT |yR a20Alf NARIKGA Ay
Parliament called on the Hungarian governmén2guatiantee equal protection of the rights

of every citizen, no matter which religious, sexual, ethnic or other societal group they belong
G2 Ay I OO02NRIYyOS 6A0GK ! NOUAOES wm 2F GKS /
adopting the resolution followed the European Parliament party lines, astha case with

the resolution on the media law. Four political groups,the. Socialists and Democrats (S&D),

the Liberals and Democrats (ALDE), the Greens/EFA and the European United Left (GUE/NGL),
tabled a joint motion for a resolution and the fin@solutionwas passed by 331 votes to 274

with 54 abstentions.

The European Parliament resolution draws upon the conclusions of the legal opinion issued

by the/ 2dzy OAf 2F 9dzNRPLISQA 9dzNRLISIY [/ 2YYAAdarzy

94 Amanda McRae, Pulling Punches on Hungary Media Law, 25 March 2011, at
http://euobserver.com/7/32065
95 European Parliament Resolution of 5 July 2011 on the Revised Hamign Constitution, P7_TA2011)0315
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Commissionj® With regard to the constitutional protection of fundamental rights, the Venice
Commission stated that more precise indications should be provided by the Constitution as to
their content and stronger guarantees for their effective protection and enjoyment by
individuals, in line with the international human rights instruments to which Hungary is a
Contracting Party. The Venice Commission also referred to its earlier opinion in March 2011,
stating that the most important guarantees for the protection of the indiabfundamental
NAIKGE aKz2dzZ R 65 &4alLSOAFTFASR Ay (G(KS GSEG 27
" In its Opinion, in addition to providing legal assistance on the three legal issues submitted
to it, the Commission has expressed concermwégard to shortcomings noted in relation to

the constitutionmaking process: its lack of transparency and very tight timeframe, the
absence of dialogue between the majority and the opposition, and the insufficient

opportunities for an adequate public date.

EU scope of actiontn the debate at the European Parliament on the revised Hungarian
constitution held on 6 July 2011, the Hungarian Presidency read a statement on behalf of the

Council to the effect that:

& dné Breaty has not conferred any powerthe Council to deal with national Constitutions of

the member states. Under article 4 paragraph 1 and 2 of the Treaty of the EU, the adoption of
a Constitution remains of the exclusive competence of the member state concerned.
Therefore the Council hasot been in a position to discuss the newly adopted constitution of

Hungary.®®

The European Parliament resolution called on the Commission to conduct a thorough review
and analysis of the new Constitution and of the cardinal laws to be adopted in tine fun

order to check that they are consistent with tlaequis communautaireand in particular the

% European Commission for Democracy though Law/énice CommissignOpinion on the new Constitution
of Hungary, adopted by the Venice Commission at it 8%sion on 118 June 20110pinion no. 621 / 2011
dated20 Jure 2011

97 |bid.

%  Transcript of the statement published at http://www.europarl.europa.eu/en/media -
professionals/content/20110608SHL81173/html/Revised -Hungarian-Constitution-77894
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Charter of Fundamental Rights of the European Union, and with the letter and spirit of the

¢NBIFTASaé D

CAYSEAYS 2F 1 dzy3F NEQA realigntdlithA 2y 2F wStAIA2Y |

In its Opinion on the new Constitution of Hungary of 20 June 2011, the Venice Commission
stated that:
GUGKS FTR2LIAZ2Y 2F (GKS ySg [/ 2yadAiaiddziazy Ay I LI
process of establishment of a comprehensive antlerent new constitutional order, which
implies adoption or amendment of numerous pieces of legislation and new institutional
arrangements. It is essential for Hungary to make sure that all subsequent legislative and
other measures are fully in line withe international norms and standards which are binding

F2N) | dA7P 3 NBE D

In contravention to the spirit of this recommendation, on 12 July 2Qbhe month after the
release of the Venice Commission opinion on the new Hungarian Constitutthmgary
adopted a Law on the Right to Freedom of Conscience and Religion, and on Churches,
Religions and Religious Communitiese new Religion Law includes a retroactive provision to
"de-register" over three hundred minority faiths that have been registered as rakgio
Hungary since the adoption of the 1990 Religion Law. Under the new law, only fourteen
churches will maintain their registered religious status and the rights and privileges attendant
with such status. All other groups will lose their status as mlgiorganizations unless they
are "reregistered" through burdensome, oppressive, and discriminatory administrative and
legislative proceedings. The most surprising and objectionable amendment to the bill
introduced without adequate debate or reflectiongutwo hours before the bill was passed
was the decision to remove a provision providing for judicial proceedings faetjistration”

of religious groups and to substitute a new provision stating that "the competent authority to
recognize a religious oagization is the Parliament, with a twhirds vote, rather than the

courts or a ministry."

9 QOperative paragraph 2 of the resolutiongp.cit.
100 |bid.
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The adoption of the law, which will come into force on 1 January 2012, is part of the
deterioration of human rights standards in the country and clearly fallsimvitihe purview of

GKS Y20A2y T2N |SerB abhactaiin the/field yiithe (rileSoRlawdand
KdzYl y NRA 3 K3 a sighed bytwengyFourNdeilzers of the Council of Europe
Parliamentary Assembly Committee on the Honouring of Obliga@os Commitments by

Member States (Monitoring Committee) The Resolution expressed the Parliamentary

' 3aSYofe YSYOSNE GaaSNA2dza O2yOSNYy 6AGK NBaL
of law, human rights and the functioning of democratic instityti@ Ay | dzy 3| NE ¢
requested that a human rights monitoring procedure be initiated to ensure compliance by
Hungary with the European Convention for Human Rights (ECHR) and other Council
international instruments that it has signed and ratified. The isduth® right of freedom of

thought, conscience and religion was studied by the Venice Commission in the framework of
AGa £S3rt 2LAYA2Y 2y |1 dzy3FrNEQa ySg O2yadai
Commission did not have a major objection to the cdosbnal provisions on this matter

and assessed the respective article (i.e. Article VII) in the new constitution as falling in line

with Article 9 of ECHR. However, the Venice Commission stated unequivioatlly

GwiB8KS aA3ayATFaOoOl y iegatetddAerodstalled 2efulati6n, ol cariidial |aME f
requiring a twethirds majority, including issues which should be left to the ordinary political
process and which are usually decided by simple majority, raises concerns. Cultural, religious,
moral, socieS 02y 2YA O YR FAYIFYyOALf L1t AOASE" aK2dA R

This is a crucial point for understanding the seriousness of the hasty adoption of a new
Religion Law, introducing theB lj dzA NB Y SN&RI 3 FRMNNI GRS y ¢ 2 Fando n i N
religious associations with a twtbird decision by Parliament. Despite the infringement on

the right of freedom of thought, conscience and belief, laid down in Article 10 of the EU

Charter of Fundamental Rights, and the discriminatory character ®i¢gal act, the new law

101 Summary of conclusions of the Opinion of the Venice Commission on Hungar® 1 Ax #1711 OOEOOO
http://www.venice.coe.int/, accessed on 30 September 2011
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has not gained traction with the EU institutions in conformity with their mandate to safeguard
the protection of EU values and fundamental rights. Civil society organizations and faith
based groups have issued numerous calls teerawareness and demand revision of the law.
On 10August 2011, fourteen prominent Hungarian personalities, addressed an appeal to the
European Commission Vigresident andEU Commissioner for Justice, Fundamental Rights
and Citizenship Viviane Reding ati@ Commissioner for Human Rights of the Council of
Europe Thomas Hammarberg "to take resolute action in defence of freedom of religion and
other fundamental liberties that are presently in great danger in Hung&fyAmong the
fourteen signatories of thdetter are the former mayor of Budapest Gabor Demszky, the

former OSCE Representative on Freedom of the Mbtlidos Haraszti, and the president of

GKS 1dzy3IFNRFY 1 SE&EAYIA /2YYAGGSS CSNBYO Y24l

the latest distirbing example of the many serious setbacks in human rights and the rule of

law that have occurred recently in Hungarfy™"
Recommendations

The European Union should make recourse to the repertoire of tools and mechanisms in
place within different institutios at multiple levels, some of them linked and interdependent,

to address concerns about performance by Member States as a test of the capacity of the
emerging EU fundamental rights architecture to safeguard the protection of the EU values

and fundamentatights both at the EU level and at the level of its Member States.
At the level of EU Agency for Fundamental Rights

e In complementarity to the work of other EU bodies, the Council of Europe and other
international organisations and by all possible meatkiressissues of breaches or
risk of breaches, of EU fundamental rightspart of the current thematic mandate of
the EU Agency for Fundamental Rightsvhich is determined by the fivgear
Multiannual Framework (2002012) and in particular, the area dea with

discrimination based omter aliareligion or belief;

102 Ex-Hungarian dissidents urge Europe to defend faiths, dated 9 August 2011, at
http://www.eubusiness.com/news -eu/hungary-politics.bge
103 |bid.
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e Commission a report with the FRALEX (Fundamental Rights Agency Legal Experts) to
provide a legal analysisf the aspects of discrimination in the new Religion Law of

Hungary;

e Seek a mandate #orizing the Agency to prepare independent opinions, based on
evidence, legal analysis and comparative contextualization, on the performance of the
EU Member States as regards the protection of fundamental rights and EU values,

when emerging situation dfreaches, or a risk of breaches, warrant such opinions;

e Engage with civil society through the Fundamental Rights Platform to address
concerns of deterioration of the performance of Member States in the area of

fundamental rights protection and promotion;

e Qeate a tracking system to follow up on input coming from civil society organisations
through the work of the Fundamental Rights Platfoamd the way they have been
incorporated in reports and analysis of the Agefityin addition, strengthen the
mechanisnof consulting civil society throughout the process of preparing the Annual
Work Programme and the Annual Report of the Agency as well as ensure a strong
TSSRoOoFO]l YSOKFIyAay (2 1SSL) OA@At az20ASde

¢ Develop and maintai a consolidated database on the fundamental rights situation in
Member States.

At the level of the European Commission

e 2 A0KAY (KS &O02 L)assed a Cohdiitationyas ahyradthér3egall att ofia
member state from the perspective of its compliance EOE 5 1 ¥5[cbnductA x 6
GK2NRdzAK |ylfeéeaira 2F GKS NBOSyidfe | R2LIGS

constitutional arrangements.

104

NGOs can send input to FRA, e.ghtp://fra.europa.eu/fraWebsie/networks/frp/frp -contributions/frp-
contributions_en.htm NGOs express concern that there is lack of feedback information on the status of their

input.
105 Statement ,bY EU Cprprpigsiqngr foAr JAustic,e, Fundqmgn}al RightAs and (}i;izen.f,hi\p yiviqne Reding’at, the
%001 DPAAT O0AOI EAT AT 0860 AAAAOGA 11 (O1 CAOUBO OAOGEOAA #I1

at http://www. europarl.europa.eu/en/media-professionals/content/20110608SHL81173/html/Revised -
Hungarian-Constitution-77894
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e With respect to the foregoingimplement theinstructions issued by the European
Parliament as part of its Restibn of 5 July 2011 on the Revised Hungarian
of the cardinal laws to be adopted in the future in order to check that they are
consistent with the acquis communautaire and in particular the Charter of
Fundamental Rights of the European Union, and with the letter and spirit of the
¢NBI 4 Sa¢ o

At the level of the European Parliament

e Follow closely the situation of fundamental rights in EU Member States and use the
Annual Repds on Fundamental Rights in the Bdd its Member States to anaby/s
thoroughly cases of breaches, or risks of bresclof EU values and fundamental

rights;

e Initiate a public debate on the implications of the recently adopted restrictive
legislative act$n Hungary and table a motion for resolution on the new Religion Law,

as the Resolution adopted by the European Parliament on the Medit.aw

e Refer to the authority of the European Parliament, as provided for by Article 7(1) TEU,
to initiate the activationof the prevention mechanism in cases where thexe clear

risk of a serious breach by a Member State of the values referred to in Article 2.
At the level of the European Council

e Refer to the Declaration made by the Coumtilthe proceedings under Artee 7 and
dza 8 K& Ll2aaArAoAtAde F2NJ 0KS /2dzyOAft (2 asSs
Agency for Fundamental Rights when deciding to obtain from independent persons a
report on the situation in a Member State within the meaning of Article 7 TE€hwh
GKS / 2dzyOAf RSOARS& (KIG (K® O2yRAGAZ2YE 2

106 p7_TA(2011)0315
107 P7_TA(2011)0094
108 Qp.cit.
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e Refer to Article 7(1) and Article 7(2) TEU to address cases Wiereeis a clear threat
of a serious breach or where there is a serious and persistent breach of the common

values by B} Member States.

This part of the report is focused on the recent developments in Hungary in the area of

£O01T AAT AT OAT OECEOO AT A AEOAAAT I O ET OEAx 1T &£ ¢
restrictive acts over the last few months. This accounts faome ofthe country-specific

points listed in the general setof recommendations.However, this report generally seeks

to expand the debate on how to make the EU fundamental rights architecture more

effective and these recommendations should be also sees jgart of this broader effort.
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LIST OF RELEVANT DOCUMENTS
Council of the European Union
Inter-Institutional Approach to Impact Assessmemblitically endorsed bZouncil and Commission in

November 2005 and by Parliament in July 2006

Euopean Council Decisiomhe Stockholm ProgramnmeAn Open and Secure Europe Serving and
Protecting Citizen2010/C 115/01

Council conclusions on the role of the Council of the European Union in ensuring the effective
implementation of the Charter of Fdamental Rights of the European Unid@Q71st JUSTICE and
HOME AFFAIRS Council meetinBrussels, 24 and 25 February 2011

Council conclusions on the Council's actions and initiatives for the implementation of the Charter of
Fundamental rights of the EUolhcil of the European Union 3092nd GENERAL AFFAIRS Council
meeting, 23 May 2011

European Commission
Commission Communicationf KS 9 dzNRB LISIY ! yAz2yQa w2fS Ay t NP
Democratization in Third Countrig€dQM(2001) 252 final of 8 May 2001

Commission Communication,Article 7 of the Treaty on the European Union: Respect for and
promotion of values on which the Union is bas&DM(2003) 606 final of 15.10.2003

Commission Communicatiofihe Fundamental Rights Agency: Public Consultation Datu@eM
(2004) 693 final of 25.10.2004

Commission CommunicatiolGompliance with the Charter of Fundamental Rights in Commission
legislative proposals Methodology for systematic and rigorous monitoringOM (2005) 172 final of
27.4.2005

Commission Pragsal for a Council regulation establishing a European Union Agency for Fundamental
Rights, COM (2005) 280 final of 30.06.2005

Impact Assessment Guidelines, SEC (2009) 92 of 15.1.2009

Commission CommunicatiolGommunication on Smart Regulation in the Ppesn Union COM
(2010) 543 final of 7.10.2010

Commission CommunicationStrategy for the effective implementation of the Charter of
Fundamental Rights by the European Unié®M (2010) 573 final of 19.10.2010

European Parliament

Resolution on The situaion of fundamental rights in the European Union (2009): effective
implementation after the entry into force of the Treaty of LishthDecember 2010
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ANNEX
Principles relating to the Status of National Institutions (The Paris Principles)
Adopted by Gengal Assembly resolution 48/134 of 20 December 1993
Competence and responsibilities
1. A national institution shall be vested with competence to promote and protect human rights.

2. A national institution shall be given as broad a mandate as possible, stathbe clearly set forth

in a constitutional or legislative text, specifying its composition and its sphere of competence.
3. A national institution shall, inter alia, have the following responsibilities:

(a)To submit to the Government, Parliamentcaany other competent body, on an advisory basis
either at the request of the authorities concerned or through the exercise of its power to hear a
matter without higher referral, opinions, recommendations, proposals and reports on any matters
concerning tle promotion and protection of human rights; the national institution may decide to
publicize them; these opinions, recommendations, proposals and reports, as well as any prerogative of

the national institution, shall relate to the following areas:

(i) Ary legislative or administrative provisions, as well as provisions relating to judicial organizations,
intended to preserve and extend the protection of human rights; in that connection, the national
institution shall examine the legislation and adminisivat provisions in force, as well as bills and
proposals, and shall make such recommendations as it deems appropriate in order to ensure that
these provisions conform to the fundamental principles of human rights; it shall, if necessary,
recommend the adopbn of new legislation, the amendment of legislation in force and the adoption

or amendment of administrative measures;
(i) Any situation of violation of human rights which it decides to take up;

(iii) The preparation of reports on the national situatiaith regard to human rights in general, and on

more specific matters;

(iv) Drawing the attention of the Government to situations in any part of the country where human

rights are violated and making proposals to it for initiatives to put an end to suchtisits and,
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where necessary, expressing an opinion on the positions and reactions of the Government;

( b )To promote and ensure the harmonization of national legislation, regulations and practices with
the international human rights instruments to whicthe State is a party, and their effective

implementation;

( ¢ )To encourage ratification of the aboweentioned instruments or accession to those instruments,

and to ensure their implementation;

( d)To contribute to the reports which States are rémal to submit to United Nations bodies and
committees, and to regional institutions, pursuant to their treaty obligations and, where necessary, to

express an opinion on the subject, with due respect for their independence;

(e )To cooperate with the Unétd Nations and any other orgnization in the United Nations system, the
regional institutions and the national institutions of other countries that are competent in the areas of

the protection and promotion of human rights;

(f)To assist in the formulatioof programmes for the teaching of, and research into, human rights

and to take part in their execution in schools, universities and professional circles;

( g )To publicize human rights and efforts to combat all forms of discrimination, in particuliat rac
discrimination, by increasing public awareness, especially through information and education and by

making use of all press organs.
Composition and guarantees of independence and pluralism

1. The composition of the national institution and the appoietmof its members, whether by means

of an election or otherwise, shall be established in accordance with a procedure which affords all
necessary guarantees to ensure the pluralist representation of the social forces (of civilian society)
involved in the potection and promotion of human rights, particularly by powers which will enable

effective cooperation to be established with, or through the presence of, representatives of:

( a )Nongovernmental organizations responsible for human rights and effortedmbat racial
discrimination, trade unions, concerned social and professional organizations, for example,

associations of lawyers, doctors, journalists and eminent scientists;

(b)Trends in philosophical or religious thought;
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( ¢ )Universities and qudied experts;
(d)Parliament;

( e )Government departments (if these are included, their representatives should participate in the

deliberations only in an advisory capacity).

2.The national institution shall have an infrastructure which is suitedh® gmooth conduct of its
activities, in particular adequate funding. The purpose of this funding should be to enable it to have its
own staff and premises, in order to be independent of the Government and not be subject to financial

control which might afct its independence.

3.In order to ensure a stable mandate for the members of the national institution, without which
there can be no real independence, their appointment shall be effected by an official act which shall
establish the specific duration #he mandate. This mandate may be renewable, provided that the

pluralism of the institution's membership is ensured.
Methods of operation
Within the framework of its operation, the national institution shall:

( a )Freely consider any questions fallingthin its competence, whether they are submitted by the
Government or taken up by it without referral to a higher authority, on the proposal of its members or

of any petitioner,

( b )Hear any person and obtain any information and any documents necessargsfessing

situations falling within its competence;

( ¢ )Address public opinion directly or through any press organ, particularly in order to publicize its

opinions and recommendations;

( d )Meet on a regular basis and whenever necessary in the poesehall its members after they

have been duly concerned;

( e )Establish working groups from among its members as necessary, and set up local or regional

sections to assist it in discharging its functions;

( f )Maintain consultation with the other bodge whether jurisdictional or otherwise, responsible for
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the promotion and protection of human rights (in particular, ombudsmen, mediators and similar

institutions);

( g)In view of the fundamental role played by the ngovernmental organizations in expding the

work of the national institutions, develop relations with the ngavernmental organizations devoted

to promoting and protecting human rights, to economic and social development, to combating racism,
to protecting particularly vulnerable groupssfgecially children, migrant workers, refugees, physically

and mentally disabled persons) or to specialized areas.
Additional principles concerning the status of commissions with quasi-jurisdictional competence

A national institution may be authorized to &eand consider complaints and petitions concerning

individual situations. Cases may be brought before it by individuals, their representatives, third
parties, nongovernmental organizations, associations of trade unions or any other representative
organiations. In such circumstances, and without prejudice to the principles stated above concerning
the other powers of the commissions, the functions entrusted to them may be based on the following

principles:

( a )Seeking an amicable settlement through cdiation or, within the limits prescribed by the law,

through binding decisions or, where necessary, on the basis of confidentiality;

( b)Informing the party who filed the petition of his rights, in particular the remedies available to him,

and promotinghis access to them;

( ¢ )Hearing any complaints or petitions or transmitting them to any other competent authority within

the limits prescribed by the law;

( d )Making recommendations to the competent authorities, especially by proposing amendments or
reforms of the laws, regulations and administrative practices, especially if they have created the

difficulties encountered by the persons filing the petitions in order to assert thei
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EU AGENCY FOR FUNDAMENTAL RIGHTS
MEMBERS OF THE MANAGEMENT BOARD'*

Belgium
Member: Patrick Charlier
Alternate: Ingrid Aendenboom

Bulgaria
Member: Vesselin Hristov Tsankov
Alternate: Gergana Marinova

Czech Republic
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Denmark
Member: Claus Gulmann
Alternate: Linda Niskn

Germany
Member: Heidrun Merk
Alternate: Eckart Klein

Estonia
Member: Nele Parrest
Alternate: Tanel Matlik

Ireland
Member: Patricia Prendiville
Alternate: William A. Schabas

Greece
Member: LinosAlexandros Sicilianos
Alternate: Sophia KoukosiSpiliotopoulos

Spain
Member: Miguel AzpitarteSanchez
Alternate: AdoraciorGalera Victoria

199 ist of members accessed on 15 September 2011 at

ANNEX

http://fra.europa.eu/fraWebsite/about fra/who we are/management board/members/members en.htm
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France
Member: JearMarie Coulon
Alternate: Philippe Mettoux

Italy
Member: Daniela Bas
Alternate: Lorenza Violini

Cyprus
Member: lliana Nicolaou
Alternae: Aristos Tsiartas

Latvia
Member llze Brands Kehris (Chairperson)
Alternate: Martins Mits

Lithuania
Member: Tomas Davulis
Alternate: DaliaVitkauskaitéMeurice

Luxemburg
Member: Fabienne Rossler
Alternate:Nomination pending

Hungary
Member: Attia Péterfalvi
Alternate: Balazs Schanda

Malta
Member: Raymond Zammit
Alternate: lan Spiteri Bailey

Netherlands
Member: Petrus van Dijk
Alternate: Sylvia Wortmann

Austria
Member: Hannes Tretter (Vigghairperson)
Alternate: Christian Strohal

Poland
Member: Maciej Dybowski
Alternate: Dorota Pudzianowska
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Portugal
Member:Nomination pending
Alternate:Nomination pending

Romania
Member: lulia Antoanella Motoc
Alternate: Simina Tanasescu

Slovenia
Member:Bt O L @I y O
Alternate: Janez Kranjc

Slovakia
Member: Beata Olahova
Alternate:Nomination pending

Finland
Member: Maija Kaarin&akslin
Alternate: ElindPirjatanniemi

Sweden
Member: AnnaKarin Lundin
Alternate: Christina Johnsson

United Kingdom (UK)
Member: Marie Staunton
Alternate: Sarah Cooke

Council of Europe
Member: Guy De Vel
Alternate: Rudolf Bindig

European Commission
Member: Paul Nemitz
Alternate: Lina Papamichalopoulou

European Commission
Member: Emmanuel Crabit
Alternate: Julien Desedt

Croatia (Observer)
aSYOoSNY vaSyaiaect ¢
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ANNEX
EU AGENCY FOR FUNDAMENTAL RIGHTS

MEMBERS OF THE SCIENTIFIC COMMITTEE

The FRAManagement Boardat itsmeetingof 2-4 June 2008, appointed the members of the
Agency's Scientific Committeel)( The members of the Scientific Committee are the
following**®:

w Prof Florence BeneiRohmer

w Dr Alpha Connelly

w Prof Patrick Devlieger

w Dr Peter Jambrek

w Mr Jeremy McBride (Chairperson)
w Dr Angela Me

w Ms Kati Mustola

w Prof Stefano Rodota

w Dr Patrick Simon

w Prof Jacqueline Dutheil de la RochékéceChairperson)
w Prof Armin von Bogdandy

10 At http://fra.europa.eu/fraWebsite/about_fra/who we are/scientific committee/scientific_committee, en.htm
retrieved on 15 September 2011
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ANNEX

EU AGENCY FOR FUNDAMENTAL RIGHTS: NATIONAL LIAISON OFFICERS (NLOs)
Belgium
Ministry of Justice: Alexander Hoefmans

Bulgaria
Ministry of Foreign Affairs: Genka Georgieva

Czech Republic
hFFAOS 2F GKS D2@SNYYSyd 2F GKS /1
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Denmark
Ministry of Justice: Rasmusefer-Kristensen

Germany
Federal Ministry of Justice: Almut Wittligpgel

Estonia
Ministry of Foreign Affairs: Dea Hannust

Ireland
Department of Justice, Equality and Law Reform: Naill McCutcheon

Greece
Hellenic Ministry of Interior: Athina Sofianidou

Spain
Spanish Observatory &acism and Xenophobia: Nicolas Marugan Zalba

France
Ministere de la Justice et des Libertés: Eric Maitrepierre

Italy
Ministry of Foreign Affairs: Diego Brasioli

Cyprus
Ministry of Justice and Public OrdeAlexandra Frangou

Latvia
Ministry of Justice: Irina Vasiljeva

Lithuania
Ministry of Justice: Vygante Milasiute

w S LJdzo f
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Luxembourg
Ministere de la Justice: Laurent Thyes

Hungary
Ministry of Justice and Law Enforcement: Peter Csuhany

Malta
Office of the Attorney General: Victbri . dzd G A FA SF

Netherlands
Ministry of the Interior: John Morijn

Austria
Federal Chancellery: Brigitte Ohms

Poland
Ministry of Foreign Affairs: Renata Kowalska

Portugal
High Commission for Immigration and Intercultural Dialogue: Bernardo Manuel Vietas San
e Sousa

Romania
aAyAAOINE 2F C2NBAIY ! FFFANRY {GStdzil ! NKANDB

Slovakia
Section of Human Rights and Minorities, Office of the Goverment of the Slovak Republic:

Milica Janculova

Slovenia
Government Office for EU Affairs: Veronika Boskovic

Finland
Ministry of Justice: Camilia Busbkelsen

Sweden
Ministry of Employment: Anna Schoélin

United Kingdom
Ministry of Justice: Jenny Pickrell

Croatia (observer)
hFFAOS F2NJ I dzYlFy wAadIkKday ¢raalryt +tl OAd
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